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IN THE 


United States Court of Appeals 

District op Columbia. 


No. 9502. 


COURIER JOURNAL AND LOUISVILLE TIMES 
COMPANY, INC., Appellant , 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

OKLAHOMA AGRICULTURAL AND MECHANICAL 

COLLEGE, Intervenor. 


Appeal from the Federal Communications Commission. 


L 

JURISDICTIONAL STATEMENT. 

This is an appeal from a Decision of the Federal Com¬ 
munications Commission granting without a hearing the 
application of Oklahoma Agricultural and Mechanical 
College, intervenor herein, for a construction permit to 
erect a new standard broadcast station at Stillwater, 
Oklahoma to operate on the frequency 840 kilocycles with 
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ID kilowatts power, daytime only. Said decision was dated 
November 14, 1946 and w-as reaffirmed on February 20, 
1947 when a Petition for Reconsideration and Hearing 
filed by appellant was denied. Notice of appeal was filed 
March 11, 1947. Appellant, as a person aggrieved and 
whose interests are adversely affected invokes the juris¬ 
diction of this Court under Section 402(b)(2) of the Com¬ 
munications Act of 1934. 


IL 

STATEMENT OF CASE. 

Appellant is the licensee of WHAS, a 50 KW station at 
Louisville, Kentucky and is licensed by the Commission to 
operate on 840 KC with power of 50 KW, unlimited time 
as a Class I clear channel station as defined in Sections 
3.22 and 3.25 of the. Commission’s Rules. 

On October 18, 1941, appellant filed with the Commission 
its application to increase its power from 50 to 750 KW 
power but the application w*as dismissed without preju¬ 
dice by the Commission on June 16, 1942 pursuant to the 
Commission’s wartime policy against the grant of appli¬ 
cations requiring the use of additional materials (Notice 
of Appeal; Joint Appendix p. 4). 

By order of February 20, 1945, the Commission initiated 
the Clear Channel Hearing in Docket No. 6741 (Joint 
Appendix pp. 11) 

By the isuses announced for this proceeding, especially 
by issues Nos. 3, 4, 5, and 8, the Commission expressly 
raised questions regarding the operations of clear channel 
stations including the questions of minimum and maximum 
power, sendee areas, geographical distribution, frequen¬ 
cies, and hours of operation (Notice of Appeal; Joint 
Appendix p. 4). Appellant is a party to this proceeding 
(Joint Appendix p. 13). Although hearings were started 
in 1945, they have not been concluded as yet. Moreover, 
parties therein, including this appellant, because the hear- 
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ings are still pending, have not had an opportunity as yet 
to submit proposed findings of facts and conclusions of law 
as provided in Sec. 1.231 (d) (Now Sec. 1.849) of the Com¬ 
mission’s Rules, nor has the Commission issued any pro¬ 
posed decisions as provided in Sec. 1.231 (f) (Now Sec. 
1.851) of said Rules. 

Appellant intends, if and as soon as power higher than 
50 KW is authorized, to resubmit its application for 750 
K\Y (or for the maximum authorized if less than 750 KW 
is prescribed) but at the present time is physically pro¬ 
hibited from doing so because by Public Notice dated Feb¬ 
ruary 5, 1946, the Commission announced its policy to the 
effect that applications requesting po'wer in excess of 
50 KW could not be filed until the conclusion of the Clear 
Channel proceeding and the subsequent modification, if 
any, of the Commission’s Rules and Regulations (Joint 
Appendix p. 14). 

On March 26, 1946, Oklahoma Agricultural and Mechan¬ 
ical College filed an application with the Commission for 
construction permit seeking authority to construct and 
operate a new standard broadcast station at Stillwater, 
Oklahoma on 760 KC with power of 10 KW, daytime oper¬ 
ation only. This application was later amended to re¬ 
quest 840 KC, the clear channel upon which the appellant 
is the dominant station. The distance from Stillwater, 
Oklahoma to Louisville, Kentucky, is 650 miles. 

On June 21, 1946, the Commission announced that it 
would consider “on their individual merits” applications 
for new stations for daytime operation only operating on 
I-A channels (the type on which WHAS operates) where 
the proposed station is 750 miles or less from the dominant 
I-A stations (WHAS being such a dominant I-A station) 
using a non-directional antenna on the frequency re¬ 
quested. In the same Public Notice, the Commission 
announced that it would not grant such applications if the 
proposed stations were more than 750 miles from the domi¬ 
nant I-A station—the said Public Notice did not define 
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any standards by which the “individual merits’’ of appli¬ 
cations would be judged nor did the Commission give any 
statement of facts or grounds justifying the adoption of 
the decision, or for making a distinction between daytime 
stations located less, and daytime stations located more, 
than 750 miles from the dominant station. (Joint 
Appendix, pp. 16-1S.) 

1 This statement of policy was announced notwithstanding 
the fact that hearings in the Clear Channel Hearing had 
not been concluded that no proposed decision had been 
announced and that parties had not been given an oppor¬ 
tunity to submit proposed findings and exceptions, if any, 
to any proposed decision. 

On October 8, 1946, the Clear Channel Broadcasting 
Service, a group of clear channel station licensees, of 
which WHAS is a member, filed with the Commission a 
general petition for Reconsideration of the announced 
policy of June 21, 1946, of granting “on their individual 
merits” applications for co-channel assignments on clear 
channel frequencies where the proposed station is located 
less than 750 miles away for the reason that such grants 
would make more difficult the decision of the pending 
issues in the Clear Channel Hearing (Joint Appendix pp. 

! 39-41). While that petition for Reconsideration of the 
policy announced on June 21, 1946, was still pending and 
the Clear Channel Hearing (Docket 6741) also was still 
pending, the Commission on November 14, 1946 (Public 
Announcement made November 15, 1946) in pursuance of 
its June 21, 1946 decision, granted the application of 
Oklahoma Agricultural and Mechanical College without 
hearing and without issuing an opinion in support of its 
action. Whereupon appellant on December 5, 1946 and 
within the twenty-day period prescribed by Section 405 of 
the Communications Act of 1934, filed a Petition for Re¬ 
consideration and Hearing with the Commission. In this 
petition appellant requested that the Commission recon¬ 
sider its action of November 14, 1946 granting without 
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hearing the application of Oklahoma Agricultural and 
Mechanical College and that the application be designated 
for hearing in order to determine the extent of mutual in¬ 
terference that would result between station WHAS and 
the station proposed at Stillwater, Oklahoma, and that 
appellant be made a party to the hearing. In the alterna¬ 
tive, the Commission was requested to withhold final 
action on the Oklahoma application until a decision was 
rendered in the pending Clear Channel Hearing (Docket 
No. 6741). The petition was accompanied by an affidavit 
of a qualified radio engineer and alleged among other 
things that the operation of the proposed station at Still¬ 
water, Oklahoma would cause serious and objectionable 
interference to station WHAS within its normally pro¬ 
tected 100 uv/m contour; that many rural areas receiving 
less than 100 uv relied on WHAS for programs during 
the winter months at which time interfering sky wave 
signals are the greatest; and that even under the most 
favorable conditions assumed (Annual average conditions) 
the interference-free service area of station WHAS would 
be severely restricted by the proposed operation at Still¬ 
water, Oklahoma, and that even greater interference would 
occur on the basis of conditions existing from October 
through March; that the proposed station at Stillwater, 
Oklahoma, if allowed to operate, would likewise suffer 
severe interference (Joint Appendix pp. 23-27). 

On December 13, 1946, Oklahoma Agricultural and 
Mechanical College filed an answer to appellant’s Petition 
for Reconsideration and Hearing (Joint Appendix pp. 31- 
38). The Clear Channel Broadcasting Service’s Petition, 
filed on October 8, 1946, which requested the Commission 
to reconsider its policy contained in its Public Notice of 
June 21, 1946, was denied by the Commission on January 
2, 1947 and on February 20, 1947, the Commission denied 
appellant’s Petition for Reconsideration and Hearing of 
the Oklahoma application. 
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In its denial, the Commission stated that the precise 
question raised in the Oklahoma case; namely, the pro¬ 
tection against daytime skywave interference was con¬ 
sidered in its decision denying WCKY’s petition for Re¬ 
consideration and Hearing of the Patrick Joseph Stanton 
grant and that its Rules relating to protection of daytime 
contours of clear channel stations did not take cognizance 
of, nor afford protection against, skywave interference; 
that the question regarding the possible effect on future 
assignment of facilities to appellant was considered in 
its decision on petition of Clear Channel Group denied 
January 2, 1947, and that Commission’s present policy 
would “not operate as a bar” if the Commission deter¬ 
mined to amend its rules and allow higher power and that 
any grants that were made to daytime stations were sub¬ 
ject to whatever changes might be made in the rules as a 
result of the Clear Channel Hearing. (Joint Appendix 
pp. 45-48) 

The appellant filed with this Court its Notice of Appeal 
and Statement of Reasons Therefor on March 11, 1947. 
(Joint Appendix pp. 1-8) 


m. 

STATUTES, TREATIES, REGULATIONS AND RULES 

INVOLVED. 

The relevant parts of statutes, treaties, regulations and 
rules involved here are printed as a supplement to this 
brief, being pages 25-28. 


TV. 

STATEMENT OF POINTS. 

1. The Order of the Commission granting the Oklahoma 
application is void because the Commission denied appel¬ 
lant any opportunity to be heard as required by the Com¬ 
munications Act and the Fifth Amendment to the Consti¬ 
tution of the United States. 
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2. The Commission’s action was arbitrary and capricious 
and such action has prevented appellant from asserting its 
rights and using its remedies. 

3. The result reached is violative of Section 303(f), 
309(a) and 312(b) of the Communications Act. 

4. The Commission’s action is in violation of Section 
307(b) of the Communications Act. 

5. The Commission’s action is void because it results in 
a substantial modification of appellant’s license without a 
hearing as required bv the Fifth Amendment to the Con¬ 
stitution of the United States and Section 312(b) of the 
Communications Act. 

6. The Commission’s action in granting the Oklahoma 
application is a predetermination of certain of the issues 
in the pending Clear Channel Hearing contrary to Section 
1.231 (now 1.841 to 1.858) of the Commission’s Rules of 
Practice and Procedure. 

7. The Commission erred in denying appellant’s Peti¬ 
tion for Reconsideration and Hearing. 

SUMMARY OF ARGUMENT. 

1 . 

Appellant, a licensee of a clear channel station, was 
aggrieved by the grant of the Oklahoma application be¬ 
cause the operation of said station would cause substantial 
interference to appellant’s interference-free service area. 
The appellant filed a Petition for Reconsideration, and 
Hearing under Section 405 of the Act, but it was denied by 
the Commission upon the theory that the interference was 
caused by skywave signals and that the Rules of the Com¬ 
mission do not take cognizance of, nor afford protection 
against, skywave interference. The appellant was given 
no opportunity to show the nature or effect of the inter¬ 
ference which it claimed would result from the skvwave 
during the daytime. Appellant claims that its interference- 
free contour is protected against skywave interference by 
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the Rules and that the Commission’s position is based on 
an erroneous interpretation of the Rules, especially as 
Section 303(f) gives the Commission a mandate to prevent 
interference. 

2 . 

The grant of the Oklahoma application resulted in a 
modification of the appellant’s license and under Section 
303(f) and Section 312(b) of the Act, the Commission was 
permitted to modify appellant’s license only after a hear¬ 
ing. A modification resulted from the grant of the Okla¬ 
homa application even though no literal change was made 
in appellant’s license. 


3. 

Appellant was a party to the Clear Channel Hearing 
which was conducted to determine minimum and maximum 
power, service areas, geographical distribution, frequen¬ 
cies and hours of operation of clear channel stations. 
Appellant had previously applied for higher power and has 
announced its intention to apply again for higher power 
if as a result of the Clear Channel Hearing the Rules are 
changed permitting use of higher power. Therefore, the 
grant of the Oklahoma application not only caused inter¬ 
ference to appellant’s present operation, but also 
adversely prejudiced appellant’s request for higher power 
which was the question under consideration in the Clear 
Channel Hearing. The Commission in denying appellant’s 
Petition for Reconsideration and Hearing, stated that its 
present policy would “not operate as a bar” to higher 
power if the Commission determined to amend its Rules 
and allow higher power. Appellant claims that although 
in theory this may be correct, the practical effect will be 
to severely prejudice appellant’s chances for higher 
power. In any event, appellant should have been given 
an opportunity to present its case and the action of the 
Commission in granting the Oklahoma application and in 
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denying appellant’s Petition for Reconsideration and 
Hearing, especially while the Clear Channel Hearing was 
still pending, was in violation of the Commission’s pro¬ 
cedural Rules and of the Act and of the Fifth Amendment 
to the Constitution. 


4. 

' The grant of the Oklahoma application was in pur¬ 
suance of a policy adopted by the Commission on June 21, 
1946, which was arbitrary and capricious in that it was 
adopted while the Clear Channel Hearing was in progress 
and was being held for the purpose of considering among 
other questions the questions covered by the decision of 
June 21,1946; and in that it was adopted as a final decision 
without giving appellant an opportunity to file proposed 
findings or exceptions as provided by Commission’s Rules. 
A Petition for Rehearing on the June 21,1946 decision was 
filed by the Clear Channel Broadcasting Service, a group 
of which appellant is a member, but said petition was 
denied. The action of the Commission in making its 
decision of June 21, 1946, in denying the Petition for Re¬ 
hearing of the Clear Channel Broadcasting Service and in 
denying appellant’s Petition for Reconsideration and 
Hearing without giving the parties including this appel¬ 
lant an opportunity to be heard in connection with any of 
them, was arbitrary and capricious. 

5 . 

The appellant as a licensee has certain rights which were 
adversely affected by the action of the Commission in 
granting the Oklahoma application. Congress expressed 
a clear intention in Section 405 of the Act of giving appel¬ 
lant a remedy in such cases by proving for a hearing. The 
Commission by its action in dismissing appellant’s Peti¬ 
tion for Reconsideration and Hearing has deprived 
appellant of a hearing and that action, as well as its pre¬ 
vious actions in adopting its decision of June 21, 1946 and 
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in denying the Petition for Rehearing of the Clear 
Channel Broadcasting Service without hearings amounted 
to a denial of due process and therefore void. 

ARGUMENT. 

1. The Decision and Order Appealed from is the Result of 

Arbitrary and Capricious Action by the Commission. 

Appellant’s rights were prejudiced by the grant of the 
Oklahoma application, it requested a hearing, its request 
for a hearing was denied. 

Appellant does not argue that Congress has not dele¬ 
gated to administrative agencies such as the Federal Com¬ 
munications Commission broad rule making povrers and 
discretion or that such agencies are bound by all the tech¬ 
nicalities observed in proceedings in court but appellant 
does contend that Congress has demanded that said agen¬ 
cies observe the rules of fairness which include a right to a 
hearing. Associate Justice Stephens in a Concurring Opin¬ 
ion in National Broadcasting Company, Inc. v. Federal 
Communications Commission (76 App. D. C. 23S, 258; 132 
F. (2d) 545—Aff. 319 U. S. 239) said (p. 258): 

“Right to a hearing before injury by the government 
in the public interest is one of the fundamental decen¬ 
cies guaranteed by democratic institutions. It is the 
safeguard of the Anglo-American legal system against 
arbitrary or capricious action by public authorities. 
No purpose should be attributed to Congress to deny 
such a right.” 

The Court in Morgan v. United States, 304 U. S. 1, said 
(p. 22): 

“The maintenance of proper standards on the part of 
administrative agencies in the performance of their 
quasijudicial functions is of the highest importance 
and in no way cripples or embarrasses the exercise of 
their appropriate authority. On the contrary, it is in 
their manifest interest. For, as we said at the outset, 
if these multiplying agencies deemed to be necessary 
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in our complex society are to serve the purposes for 
which they are created and endowed with vast powers, 
they must accredit themselves by acting in accordance 
with the cherished judicial tradition embodying the 
basic concepts of fair play.” 

Appellant is the licensee of WHAS, a 50 KW clear chan¬ 
nel station at Louisville, Kentucky, and is licensed to ren¬ 
der primary and secondary service over an extended area 
and at relatively long distances, and its primary service 
area is free from objectionable interference from other sta¬ 
tions on the same and adjacent channels (Commission Rules 
—Section 3.22). To better render this service, appellant 
applied in 1941 for higher power (750 KW) but that appli¬ 
cation was dismissed without prejudice in June, 1942, pur¬ 
suant to Commission’s wartime policy against the grant of 
applications requiring the use of additional materials 
(Joint Appendix p. 4). Later, the Commission decided to 
hold a hearing concerning clear channel stations to deter¬ 
mine among other things the minimum and maximum power, 
service areas, geographical distribution, frequency and 
hours of operation. The Clear Channel Hearing was or¬ 
dered on February 20,1945 in Docket 6741 and specified cer¬ 
tain issues which included the points above enumerated 
(Joint Appendix p. 4). The appellant, a Class I-A clear 
channel station became a party to said hearing (Joint Ap¬ 
pendix p. 13). Considerable testimony has been taken but 
the proceeding is still pending, the appellant has had no 
opportunity to file proposed findings of fact and conclu¬ 
sions, the Commission has issued no proposed decision, and 
none of the other usual steps in connection with the termi¬ 
nation of a hearing have been taken as provided by Com¬ 
mission’s Rules—Section 1.231 (a) through 1.231 (j) (now 
Sections 1.841 through 1.858). 

Nevertheless, while the said proceeding concerning the 
operations of clear channel stations was pending, the Com¬ 
mission on June 21,1946, issued a public notice stating that 
it had decided to consider “on their individual merits” 
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daytime stations involving use of I-A channels, where the 
proposed station was 750 miles or less from a I-A station 
using a non-directional antenna (Joint Appendix p. 16). 

Xo indication was given by the Commission whether or 
not this decision was to be considered a decision in whole 
or in part upon the issues in the Clear Channel Hearing, but 
at least, appellant was given no opportunity to file proposed 
findings upon the issues covered, the Commission gave no 
statement of the reasons or facts relied upon, and none of 
the provisions as set forth in Commission’s Rules to be fol¬ 
lowed in conducting hearings were complied with (Sections 
1.231 (a) through 1.231 (j) now Sections 1.841 through 
1.858). Appellant’s interest as a dominant station on a 
clear channel was seriously prejudiced. 

On October 8, 1946, the Clear Channel Broadcasting Ser¬ 
vice, a group of clear channel licensees, of which the appel¬ 
lant is a member, filed with the Commission a general peti¬ 
tion requesting Reconsideration of the policy announced on 
June 21, 1946, of granting daytime stations “on their in¬ 
dividual merits” (Joint Appendix p. 39). While that peti¬ 
tion was still pending, and the Clear Channel Hearing 
(docket 6741) also was still pending, the Commission on 
November 14, 1946, granted the application of Oklahoma 
Agricultural and Mechanical College for a station at Still¬ 
water, Oklahoma, using 10 KW daytime on the same chan¬ 
nel as used by appellant. (Stillwater, Oklahoma, is 650 
miles from Louisville, Kentucky). Said application was 
granted without a hearing and without issuing any opinion 
in support of its action indicating w^hat “individual merits” 
said application possessed. 

On December 5, 1946, appellant filed a petition for Re¬ 
consideration and Hearing as prescribed by Section 405 of 
the Communications Act of 1934 and accompanied said peti¬ 
tion with an affidavit of a qualified radio engineer, which 
stated among other things that the operation of the pro¬ 
posed station at Stillwater, Oklahoma, would cause serious 
and objectionable interference to station WHAS within its 
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normally protected 100 uv/m contour; that many rural 
areas receiving less than 100 uv relied on WHAS for pro¬ 
grams during the winter months, at which time interfering 
sky wave signals are the greatest; and that even under the 
most favorable conditions assumed (Annual average con¬ 
ditions) the interference-free service area of station WHAS 
would be severely restricted by the proposed operation at 
Stillwater, Oklahoma, and that even greater interference 
would occur on the basis of conditions existing from October 
through March; that the proposed station at Stillwater, 
Oklahoma, if allowed to operate, would likewise suffer se¬ 
vere interference (Joint Appendix pp. 23-30). 

On February 20,1947, the Commission denied appellant’s 
Petition for Reconsideration and Hearing of the Oklahoma 
Petition and stated that the precise question raised in the 
Oklahoma case, namely, the protection against daytime sky- 
wave interference was considered in its decision denying 
WCKY’s petition for Reconsideration and Hearing of the 
Patrick Joseph Stanton grant and that its Rules relating to 
protection of daytime contours of clear channel stations did 
not take cognizance of, nor afford protection against, sky- 
wave interference; that the question regarding the possible 
effect on future assignment of facilities to appellant was 
considered in its decision on petition of Clear Channel 
Group denied January 2,1947, and that Commission’s pres¬ 
ent policy would “not operate as a bar” if the Commission 
determined to amend its rules and allow higher power and 
that any grants that were made to daytime stations were 
subject to whatever changes might be made in the Rules as 
a result of the Clear Channel Hearing (Joint Appendix p. 
45-48). Simply stated, the position of the Commission is 
that although “on some days in the periods immediately 
before sunrise and sunset, skywaves may be reflected into 
areas which on other days and in the same periods of time 
receive no such signal,” under the Rules, a Class I-A sta¬ 
tion is normally protected during the daytime against so- 
called groundwave interference only, that there is no 
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groundwave interference and, therefore, appellant is not 
entitled to a hearing. 

However, it is submitted that the Commission’s Rules do 
not sustain the Commission’s position—Sections 3.22 and 
3.2S provide that the service area of a Class I station shall 
be free from objectionable interference as provided by the 
Standards of Good Engineering Practice (Supplement p. 
26). The Standards provide that “during daytime, the 
Class I station is protected to the 100 uv/m groundwave 
contour” (Supplement p. 28). The Standards do not in any 
way limit the protection given merely to protection from 
groundwave interference, but make the flat statement that 
the 100 uv/m groundwave contour is protected. Later, on 
page 7, the Standards provide that objectionable interfer¬ 
ence from another broadcast station exists when the field 
intensity of an interfering station exceeds the value per¬ 
mitted by Table IV at the field intensity specified in the 
Table (Supplement p. 28). Table IV, at page 10, states 
that the permissible interfering daytime signal on a Class 
I-A station is 5 microvolts per meter groundwave signal at 
the 100 microvolt per meter groundwave contour of such 
station (Supplement p. 28). It will be noted that this sec¬ 
tion deals with permissible interfering signals, and the only 
permissible interfering signals is a daytime ground wave 
of a certain field intensity or less. The appellant alleges 
interference from a skywave signal and nowhere in the 
Standards is such interference listed as “permissible.” 

Under Section 303(f) of the Act, Congress charged the 
Commission with the duty of making regulations “to pre¬ 
vent interference between stations” and does not distin¬ 
guish between ground wave and skywave interference. Ap¬ 
pellant’s position is that the Oklahoma station will cause 
skywave interference and that such interference is not per¬ 
missible under the Standards. 

Even if we assume that the progress of the art at the 
time the Standards were written was such that interference 
from skywave was not contemplated, the introduction to the 
Standards states: 
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“These Standards of Good Engineering Practice will 
necessarily change as progress is made in the art, and 
accordingly it will be necessary to make revisions from 
time to time. The Commission will accumulate and 
analyze engineering data available as to the progress 
of the art so that its Standards may be kept current 
with the developments. 

In spite of such a statement, and after admitting that sky- 
wave interference might exist, the Commission neverthe¬ 
less granted the Oklahoma application without giving ap¬ 
pellant an opportunity to present engineering data and 
without waiting for the completion of the Clear Channel 
hearing, which was a hearing to accumulate data on the very 
question involved. 

The second point made by the Commission in its opinion 
denying appellants Petition for Reconsideration and Hear¬ 
ing dealt with the effect the Oklahoma grant might have on 
the future assignment of facilities to appellant’s station 
upon the determination of the Clear Channel Hearing. The 
opinion reads in part as follows: “There remains the prob¬ 
lem involved in possible skywave interference during the 
daytime. ... If the power of existing I-A stations is raised 
substantially, it may very well be that daytime skywave 
interference will become a problem that should be dealt 
with in the Rules and Regulations or Standards of Good 
Engineering Practice. ’ ’ 

But notwithstanding the existence of that problem and 
that an issue in the Clear Channel Hearing dealt directly 
with this question, the Commission decided to make the 
Oklahoma grant not only while the Clear Channel Hearing 
was still pending, but without allowing the appellant an op¬ 
portunity to be heard and present facts regarding the in- 
! terference which would be caused by the Oklahoma station. 

Not only has such action prejudiced appellant in this par- 
! ticular case, but it has seemingly decided without a hear¬ 
ing as prescribed by the Commission’s procedural rules, the 
issues in the Clear Channel Hearing. 


Such actions by the Commission are both capricious and 
arbitrary. 


2. The Result Reached was Violative of Section 312(b) of 

the Act. 

The Commission’s action in granting the Oklahoma ap¬ 
plication was in fact a modification of appellant’s license 
and was made without giving appellant a reasonable oppor¬ 
tunity to be heard. Section 312(b) of the Act provides: 


“Any station license hereafter granted . . . may be 
modified by the Commission . . ., if in the judgment of 
the Commission such action will promote the public 
interest, convenience and necessity . . . provided, how¬ 
ever, that no such order of modification shall become 
final until the holder of outstanding license . . . shall 
have been notified in writing of the proposed action 
and the grounds or reasons therefor and shall have 
been given reasonable opportunity to show cause why 
such an order of modification should not issue.” 

Whether this section applied to cases such as this was con¬ 
sidered in National Broadcasting Company, Inc. v. Federal 
Communications Commission, 76 App. D. C. 238; 132 F. 
(2d) 545, where Associate Justice Stephens in a Concurring 
Opinion said (p. 257): 

“I am aware that the provisions in the Communica¬ 
tions Act for hearings speak in terms of licenses and 
rights which are undergoing alteration, suspension or 
revocation through direct action of the Commission 
thereon, and not in terms of the rights of existing 
licensees—such as those of the appellant—which will 
be impaired by the direct action of the Commission in 
extending the facilities of another licensee. But, I 
think that by clear implication, the safeguards of the 
Act operate for the benefit of such a licensee as the ap¬ 
pellant. For it cannot be doubted that the modifica¬ 
tion—in the instant case the extension of facilities—of 
one license right may have the consequence of impair¬ 
ing, or even of destroying, the business of another 
licensee; this in practical effect is a modification or rev- 
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vocation of his license. A contrary view would regard 
form rather than substance.” 

In considering the same case, the Supreme Court stated 
that (pp. 244-245): 

“But the grant of WHDH’s application, in the circum¬ 
stances, necessarily involved the modification of 
KOA’s outstanding license. This petitioner denies, 
saying KOA’s license granted no more than the privi¬ 
lege of operating its station in a prescribed manner 
and that the grant of WHDH’s application in no-wise 
altered the terms. This contention stems from the cir¬ 
cumstance that KOA’s license authorizes it to operate 
a transmitter of 50 kilowatts on the frequency 850 kilo¬ 
cycles at Denver. The petition says that the grant of 
WHDH’s application affects none of these terms. But 
we think this too narrow a view.” (Federal Communi¬ 
cations Commission v. National Broadcasting Com¬ 
pany, Inc. (KOA) 319 U. S. 239, 63 S. Ct. 1035). 

In the same decision, the Supreme Court said (pp. 245- 
246): 

“This being so, § 312(b) requires that it be made a 
party to the proceeding. We can accord no other mean¬ 
ing to the language of the proviso which requires that 
the holder of the license which is to be modified must 
have notice in writing of the proposed action and the 
grounds therefor and must be given a reasonable op¬ 
portunity to show cause why an order of modification 
sh-ould not issue. Certainly one who is to be notified of 
a hearing and to have the right to show cause is not to 
be considered a stranger to the proceeding but is, by 
the very provisions of the statute, to be made a party 
... A licensee cannot show cause unless it is afforded 
opportunity to participate in the hearing, to offer evi¬ 
dence, and to exercise the other rights of a party.” 
(Italics supplied). 

The rights and equities of existing licensees have been 
reviewed by the Courts. In National Broadcasting Com¬ 
pany, Inc. v. Federal Communications Commission, 76 App. 
D. C. 238; 132 F. (2d) 545, in considering the right to a hear¬ 
ing, the Court said (pp. 242-3): 

« 
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* ‘Whatever its proper label, ‘qualified right’, ‘privi¬ 
lege’, ‘status’, ‘licensee’, appellant acquired something 
of value by virtue of its license and the statute. The 
label is not important. The fact that appellant has 
fulfilled statutory conditions and has received statutory 
advantages, status and protection is important . . . . 
That it may be deprived of these and that the Commis¬ 
sion has discretion to take them away, wholly or in part, 
do not mean that it can do so in an unfair manner or 
without hearing. The protections of procedural due 
process do not disappear because the affected is not a 
full-grown vested right substantive right like that in 
one’s castle at the common law. Procedural due pro¬ 
cess protects them against this and does so notwith¬ 
standing the broad rule-making power and discretion 
given the Commission concerning the manner of con¬ 
ducting its business.” 

Appellant, in its Petition for Reconsideration and Hear¬ 
ing, showed that there would be objectionable interference 
within WHAS’s 100 uv/m groundwave contour; that many 
rural areas receiving less than 100 uv/m relied on WHAS 
for programs during the winter months, at which time inter¬ 
fering skywave signals are the greatest; that the interfer¬ 
ence-free service area of station WHAS w’ould be severely 
restricted by the proposed operation at Stillwater, Okla¬ 
homa; and that the grant of the Oklahoma application 
would in fact be a modification of its license. 

Also attention is called to Section 3.87 of the Rules w'hich 
permits the Oklahoma station to go on the air at sunrise in 
Louisville wdiich is 45 minutes prior to sunrise in Stillwater, 
Oklahoma. This will increase the interference more than 
shown in the engineer’s affidavit. 

It is no answer to say that WHAS’s license was not 
called in and the warding of same changed or that it is pre¬ 
sumed that there is no interference unless the Standards 
recognize same. The appellant petitioned for a hearing, 
such a hearing was denied and the modification will be ef¬ 
fected unless this appeal is sustained. 
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3. The Commission’s Action was in Violation of Section 

303(f) of the Act. 

Section 303(f) of the Act provides: 

“The Commission . . . shall (f) make such regulations 
not inconsistent with the law as it may deem necessary 
to prevent interference between stations . . . provided, 
however, that changes in the frequencies, authorized 
power, or in the times of operation of any station shall 
not be made without the consent of the station licensee 
unless, after a public hearing . . . 

In National Broadcasting Company v. Federal Communi¬ 
cations Commission, 76 U. S. App. D. C. 238; 132 F. (2d) 
545, the Court, after considering the relationship between 
Sections 303(f), 309(a) and 312(b), stated as follows (p. 
248): 

“In my judgment therefore Section 303(f) cannot be 
given the narrow construction, merely duplicating the 
function and purpose of Section 312(b), for which the 
Commission and WHDH contend. In addition to its 
obvious injustice, contradiction of the statute’s general 
hearing policy, failure to take account of the differences 
of the two sections in language, subject matter and 
character of the controversies dealt with, the Commis¬ 
sion’s view refuses to recognize that the fact of inter¬ 
ference rather than mere literal change in the terms of 
a license is what causes harm and chaos to stations af¬ 
fected, to the industry and to the public.” 

All the arguments made in the preceding section of this 
brief apply with equal force here. The Clear Channel 
Hearing was pending to consider the whole question of 
operations on clear channels—frequencies, authorized 
power, time of operation. Nevertheless, without a hearing 
the Commission took action which created interference to 
appellant’s service area without recognizing “that the fact 
of interference rather than mere literal change in the terms 
of a license is what causes harm and chaos to stations af¬ 
fected. to the industry and to the public.” 
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4. The Commission’s Action Violates the Fifth Amendment 

to the Constitution. 

In Journal Co. v. Federal Communications Commission, 
60 App. D. C. 92; 48 F. (2d) 461, the Court said (p. 94): 

“The installation and maintenance of broadcast sta¬ 
tions involve a very considerable expense. Where a 
broadcast station has been constructed and maintained 
in good faith, it is in the interests of the public and com¬ 
mon justice to the owner of the station that its status 
should not be injuriously affected except for compell¬ 
ing reasons . . . unless such a policy is maintained, the 
public will not receive the character of service which 
we are convinced the Radio Act was intended to insure. 
No station that has been operated in good faith should 
be subjected to a change of frequency or power or in 
reduction of its normal and established service area, 
except for compelling reasons.” 

In considering the Act, Associate Justice Stephens in 
National Broadcasting Company, Inc. v. Federal Communi¬ 
cations Commission, 76 App. D. C. 238; 138 F. (2d) 545, in 
a Concurring Opinion said (p. 258): 

“To construe doubtful language of Congress as per¬ 
mitting the impairment or destruction of a licensee’s 
interests without a hearing would be to invalidate, un¬ 
der the due process clause of the Fifth Amendment, the 
action of Congress. That that clause protects against 
the arbitrary impairment or destruction of substantial 
rights even though they are limited by the public inter¬ 
est, is not open to doubt.” 

The grant of the Oklahoma application impaired appel¬ 
lant’s interest and such action was taken without granting 
the appellant an opportunity to be heard. 

5. The Commission Erred in Denying Appellant’s Petition 

for Reconsideration and Hearing. 

The appellant filed a Petition for Reconsideration and 
Hearing on December 5, 1946, as provided for under pro¬ 
visions of Section 405 of the Act (48 Stat. 1095; USC Title 
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47, Section 405), and requested that the Commission recon¬ 
sider its action in granting the Oklahoma application; that 
it designate the said application for hearing or in the alter¬ 
native, hold in abeyance its grant until after a decision in 
the Clear Channel Hearing. The petition was denied on 
February 20, 1947. 

The petition was filed not for the purpose of creating any 
rights or interests but for protecting existing rights and 
interests (Yankee Network, Inc. v. Federal Communications 
Commission, 71 App. D. C. 11-16; 107 F. (2d) 212). A hear¬ 
ing was necessary for the protection of appellant’s rights 
but the action of the Commission in denying appellant’s pe¬ 
tition denied the appellant the opportunity to show the full 
nature and extent of the interference which would be caused 
to appellant’s service area, the character of the service ren¬ 
dered and the need for that service in certain areas within 
and without the 100 uv/m contour. The refusal of the Com¬ 
mission to grant appellant a hearing, especially since the 
Clear Channel Hearing was still pending, in which hearing 
testimony regarding facts necessary for the determination 
of the public interest, convenience and necessity regarding 
the use of clear channels was being taken, was a denial of 
due process and reversible error. 

In the Ashbacker case, the Court reviewed various sec¬ 
tions of the Act and summed up the Commission’s powers 
as follows (pp. 329-330): 

1 ‘ We fully recognize that the Commission, as it said, 
is not precluded ‘at a later date from taking any ac¬ 
tion which it may find will serve the public interest.’ No 
licensee obtains any vested interest in any frequency. 
The Commission for specified reasons may revoke any 
station license pursuant to the procedure prescribed by 
§ 312 (a) and may suspend the license of any operator 
on the grounds and in the manner specified by § 303 
(m). It may also modify a station license if in its judg¬ 
ment ‘ such action will promote the public interest, con¬ 
venience, and necessity, or the provisions of this chap¬ 
ter .. . will be more fully complied with.’ § 312 (b). 
And licenses for broadcasting stations are limited to 
three years, the renewals being subject to the same con¬ 
siderations and practice which affect the granting of 
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original applications. § 307 (d). But in all those in¬ 
stances the licensee is given an opportunity to be heard 
before final action can be taken.” (Italics supplied) 

Ashbacker Radio Co. v. Federal Communications Com¬ 
mission, 326 U. S. 327. 


6. The Result Reached was Violative of Section 309(a) of 

the Act. 


The appellant in 1941 applied for 750 KW, which appli¬ 
cation was dismissed without prejudice in June 1942, pur¬ 
suant to the Commission’s wartime policy against the 
grant of applications requiring the use of additional mate¬ 
rials (Joint Appendix p. 4). The Clear Channel 
Hearing was ordered in 1945 to consider among other 
things the question of higher power and by its order of 
February 5, 1946, the Commission announced its policy 
to the effect that applications requesting power in excess 
of 50 KW could not be filed until the conclusion of the 
■Clear Channel Hearing and the subsequent modification, 
if any, of the Commission’s Rules and Regulations 
(Appendix p. 14). 

The appellant has announced its intention to apply 
again for higher power if as a result of the Clear Channel 
Hearing the Rules are changed permitting the use of 
higher power. 

The grant of the Oklahoma application precludes a grant 
in part at least of the facilities appellant had applied for, 
which it has announced its intention of again applying for, 
and which are the subject of the Clear Channel Hearing. 

In construing Section 309(a), the Supreme Court in 
Ashbacker Radio Company v. Federal Communications 
Commission, 326 TJ. S. 327, (p. 330) said: 

“It is thus plain that § 309(a) not only gives the Com¬ 
mission authority to grant licenses without a hearing, 
but also gives applicants a right to a hearing before 
their applications are denied. We do not think it is 
enough to say that the power of the Commission to 
issue a license on a finding of public interest, conve- 
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nience or necessity supports its grant of one of two 
mutually exclusive applications without a hearing of 
the other. For if the grant of one effectively precludes 
the other, the statutory right to a hearing which Con¬ 
gress has accorded applicants before denial of their 
applications becomes an empty thing.’’ 

Section 309(a) states that if the Commission shall de¬ 
termine that public interest, convenience and necessity 
would be served by the granting of a license, it may author¬ 
ize the issuance of same. To ascertain the facts necessary 
for the determination of what was in the public interest, 
convenience and necessity regarding clear channels was 
the purpose of the Clear Channel Hearing, which is still 
pending. The Commission purported to determine that 
the grant of the Oklahoma application was in the public 
interest, convenience and necessity without waiting for the 
completion of the Clear Channel Hearing or affording the 
appellant, wiio w'as vitally affected, an opportunity to be 
heard. 


CONCLUSION. 

For the foregoing reasons, the Decision and Order 
appealed from is not only erroneous, it is entirely void. 
The appellant respectfully prays this Court to reverse the 
said Decision and Order and to remand the case to the 
Commission with instructions to grant appellant relief of 
the nature requested in appellant’s Petition for Recon¬ 
sideration and Hearing. 

Respectfully submitted, 

Courier Journal and Louisville 
Times, Inc. 

By: Neville Miller, 

Arthur H. Schroeder, 

Its Attorneys. 

21S Munsey Building 
Washington 4, D. C. 
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STATUTES, TREATIES, REGULATIONS AND RULES 

INVOLVED. 

Communications Act of 1934, Act of June 19, 1934, C. 652, 
48 Stat. 1064; U. S. C. Title 47, Secs. 151 et seq. 

Section 303: 

“ ...The Commission from time to time as public con¬ 
venience, interest or necessity requires, shall... “(f) 
Make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations 
and to carry out the provisions of this Act: provided, how¬ 
ever, that changes in the frequencies, authorized power, or 
in the times of operation of any station shall not be made 
without the consent of the station licensee unless, after a 
public hearing, the Commission shall determine that such 
changes will promote public convenience or interest or will' 
serve public necessity’, or the provisions of this Act will 
be more fully complied with;” 

Section 309(a): 

“If upon examination of any application for a station 
license or for the renewal or modification of a station 
license the Commission shall determine that public interest, 
convenience or necessity would be served by the granting 
thereof, it shall authorize the issuance, renewal, or modifi¬ 
cation thereof in accordance with said finding. In the 
event the Commission upon examination of any such appli¬ 
cation does not reach such decision with respect thereto, 
it shall notify the applicant thereof, shall fix and give 
notice of a time and place for hearing thereon, and shall 
afford such applicant an opportunity to be heard under 
such rules and regulations as it may prescribe.” 

Section 312 (b): 

“Any station license hereafter granted under the pro¬ 
visions of this Act or the construction permit required 
hereby and hereafter issued, may be modified by the Com¬ 
mission either for a limited time or for the duration of the 
term thereof, if in the judgment of the Commission such 
action will promote the public interest, convenience, and 
necessity, or the provisions of this Act or of any treaty 
ratified by the United States will be more fully complied 
with: Provided, however, That no such order of modifica- 
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tion shall become final until the holder of snch outstanding 
license or permit shall have been notified in writing of the 
proposed action and the grounds or reasons therefor and 
shall have been given reasonable opportunity to show cause 
why such an order of modification should not issue.” 

Commission's Rules and Regulations 

Section 3.22 Classes and power of standard broadcast 
stations: 

i 

(a) Class I station.—A class I station is a dominant 
station operating on a clear channel and designed to render 
primary and secondary service over an extended area and 
at relatively long distances. Its primary service area is 
free from objectionable interference from other stations on 
the same and adjacent channels and its secondary service 
area free from interference except from stations on the 
adjacent channel and from stations on the same channel in 
accordance with the channel designation in Section 3.25 
or in accordance with the Engineering Standards of Allo¬ 
cation. The oprating power shall be not less than 10 kilo¬ 
watts nor more than 50 kilowatts (Also see Section 3.25 (a) 
for further power limitation). 

Section 3.28 Assignment of stations to channels.— 

(a) The individual assignments of stations to channels 
which may cause interference to other United States sta¬ 
tions only shall be made in accordance with the Standards 
of Good Engineering Practice prescribed and published 
from time to time by the Commission for the respective 
classes of stations involved. (For determining objection¬ 
able interference see “Engineering Standards of Alloca¬ 
tion” and “Field Intensity Measurements in Allocation,” 
Section C.) 

Section 1.231 (d) Findings proposed by parties: 

Within 20 days from the filing of the transcript of record 
of the hearing, each party to the proceeding shall file with 
the Commission proposed findings of fact and conclusions 
which shall be served upon all parties participating in the 
hearing in the manner provided in Section 1.141. Failure 
to file proposed findings of fact and conclusions by any 
such party within the time so required, shall be deemed a 
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waiver by such party of any right of further participation 
in the proceeding, including oral argument if any is held. 

Section 1.231 (f) Proposed decisions of Commission: 

The Commission will thereafter enter its proposed re¬ 
port or findings of fact and conclusion... 

Commission’s Standards of Good Engineering Practice 
Concerning Standard Broadcast Stations 

Page II. 

The Standards of Good Engineering Practice set forth 
herein are those deemed necessary for the construction and 
operation of standard broadcast stations to meet the re¬ 
quirements of technical regulations and for operation in 
public interest along technical lines not specifically enun¬ 
ciated in the regulations. These standards are based on 
the best engineering data available from evidence sup¬ 
plied in formal and informal hearings and extensive sur¬ 
veys conducted in the field by the Commission’s personnel. 
Numerous informal conferences have been held with radio 
engineers, manufacturers of radio equipment and others 
for the guidance of the Commission in the formulation of 
these standards. 

These standards are complete in themselves and super¬ 
cede any previous announcements or policies which may 
have been enunciated by the Commission on engineering 
matters concerning standard broadcast stations. 

While these standards provide for flexibility and set 
forth the conditions under which they are applicable, it is 
not expected that material deviation therefrom as to funda¬ 
mental principles will be recognized unless full informa¬ 
tion is submitted as to the reasonableness of such depart¬ 
ure and the need therefor. 

These Standards of Good Engineering Practice will 
necessarily change as progress is made in the art, and ac¬ 
cordingly it will be necessary to make revisions from time 
to time. The Commission will accumulate and analyze 
engineering data available as to the progress of the art so 
that its standards may be kept current with the develop¬ 
ments. 
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Page 6: 

The intermittent service is rendered by the groundwave 
and begins at the outer boundary of the primary service 
area and extends to the value of signal where it may be 
considered as having no further service value. This may 
be down to only a few microvolts in certain areas and up to 
several millivolts in other areas of high noise level, inter¬ 
ference from other stations, or objectionable fading at 
night. The intermittent service area may vary widely 
from day to night and generally varies from time to time 
as the name implies. Only Class I stations are assigned 
for protection from interference from other stations into 
the intermittent service area. 

Page 10: 

Table VI.— Protected Service Contours and Permissible Interference 

Signals for Broadcast Stations. 

Signal intensity contour of Permissible 
Class of area protected from interfering signal 

Class of channel Permissible objectionable interference on same channel 
station used power Day3 Night Day3 Night* 

la Clear 50 kw SC 100 uv/m Not duplicated 5 uv/m Not 

AC 500 uv/m duplicated 


3 Groundwave. 

* Skywave field intensity for 10 percent or more of the time. 
SC—-Same channel. 

AC—Adjacent channel. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9502. 


COURIER JOURNAL AND LOUISVILLE TIMES 
COMPANY, INC., Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

OKLAHOMA AGRICULTURAL & MECHANICAL 
COLLEGE, Intervenor. 


Appeal from the Federal Communications Commission. 


JOINT APPENDIX. 


A Filed Mar 11 1947 

Notice of Appeal from Decisions of the Federal Communi¬ 
cations Commission and Statement of Reasons Therefor 

I. 

Notice of Appeal. 

Now comes Courier Journal and Louisville Times 
Company, Inc. and says that it is aggrieved and that its 
interests are adversely affected by the decision of the Fed¬ 
eral Communications Commission dated November 14,1946, 
public announcement of which was made at the Commis- 
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sion’s offices in Washington, D. C. on November 15, 1946 
(reaffirmed by decision dated February 20, 1947, public 
announcement of which was made at offices of the Commis¬ 
sion on February 21,1947, denying appellant’s petition for 
reconsideration and hearing) granting without hearing an 
application for a radio station construction permit to Ok¬ 
lahoma Agricultural and Mechanical College of Stillwater, 
Oklahoma as hereinafter more fully appears. 

WTierefore, appellant gives notice of its appeal therefrom 
to the United States Court of Appeals for the District of 
Columbia. 

n. 

Statement of the Nature of the Proceedings 

1. Appellant is a corporation organized under the laws 

of the State of Kentucky with its principal office at 
B 300 West Liberty Street, Louisville, Kentucky. It is 
the licensee of radio station WHAS located at Louis¬ 
ville, Kentucky. This station is licensed by the Federal 
Communications Commission to operate on 840 KC, with 
power of 50 KW, unlimited time and is classified under the 
Rules of the Commission (Sec. 3.22 and 3.25) as a Class 
I-A Slear Channel station with a maximum and minimum 
power limitation of 50 KW. 

2. On March 26, 1946, Oklahoma Agricultural and Mech¬ 
anical College filed an application with the Commission for 
construction permit seeking authority to construct and op¬ 
erate a new standard broadcast station at Stillwater, Okla¬ 
homa on 840 KC, (the same frequency used by appellant) 
with power of 10 KW, daytime operation only (file B3-P- 
4748). 

3. The Commission on November 14, 1946, granted the 
application of Oklahoma Agricultural and Mechanical Col¬ 
lege without hearing and without issuing an opinion in 
support of its action (public announcement of this action 
was made at the Commission’s office in Washington, D. C. 
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on November 15,1946). Whereupon appellant on December 
5,1946, filed a petition for reconsideration and hearing with 
the Commission pursuant to the provisions of Sec. 405 of 
the Communications Act of 1934, as amended. In this peti¬ 
tion appellant requested that the Commission reconsider its 
action of November 14, 1946 granting without hearing the 
application of Oklahoma Agricultural and Mechanical Col¬ 
lege and that the application be designated for hearing in 
order to determine the extent of mutual interference that 
would result between station WHAS and the station pro¬ 
posed at Stillwater, Oklahoma, and to make WHAS a party 
to the hearing. In the alternative, the Commission was re¬ 
quested to withhold final action on the Oklahoma application 
until a decision was rendered in the pending Clear 
C Channel proceeding (Docket No. 6741). The petition 
was accompanied by an affidavit of a qualified radio 
engineer and alleged among other things that the operation 
of the proposed station at Stillwater, Oklahoma would 
cause serious and objectionable interference to station 
WHAS within its normally protected 100 uv/'in contour; 
that many rural areas receiving less than 100 uv rely on 
WHAS for programs during the winter months at wdiich 
time interfering sky w^ave signals are the greatest; and that 
even under the most favorable conditions assumed (Annual 
average conditions) the interference-free service area of 
station WHAS would be severely restricted by the proposed 
operation at Stillwater, Oklahoma, and that even greater 
interference would occur on the basis of conditions existing 
from October through March; that the proposed station at 
Stillwater, Oklahoma, if allowed to operate, would likewise 
suffer severe interference. 

4. The Clear Channel proceeding heretofore referred to 
is a formal proceeding initiated by an order of the Commis¬ 
sion on February 20, 1945. Several issues specified in the 
order relate to the permissive power and service areas of 
Clear Channel stations including issues number 3, 4, 5 and 8 
which are as follows: 




4 


“3. What minimum power and what maximum power 
should be required or authorized for operation on clear 
channels. 

“4. Whether and to what extent the authorization for 

i 

clear channel stations in excess of 50,000 watts would un¬ 
favorably affect the economic ability of other stations to 
operate in the public interest. 

‘ ‘ 5. Whether the present geographical distribution 
D of clear channel stations and the areas they serve 
represent an optimum distribution of radio service 
or whether the fair, efficient and equitable distribution of 
radio service among the several states and communities 
specified in Sec. 307 (b) of the Communications Act re¬ 
quires a geographical redistribution at this time. 

• # • • 

“8. What changes the Commission should order with 
respect to geographical location, frequency, authorized 
power or hours of operation of any presently licensed 
clear channel stations.’’ 

The issues in the Clear Channel proceeding remain un¬ 
decided, as the record therein is still open, additional hear¬ 
ings will be held, and no decision has been announced by 
the Commission. 

5. Appellant desires to operate its station WHAS with 
power in excess of 50 KW and an application for 750 KW 
was filed with the Commission on October 18, 1941, which 
was dismissed by the Commission without prejudice on 
June 16,1942, pursuant to the Commission’s wartime policy 
against the grant of applications requiring the use of addi¬ 
tional materials. Later, on February 5, 1946, the Commis¬ 
sion announced its policy to the effect that because of the 
pendency of the aforementioned Clear Channel proceeding, 
applications requesting power in excess of 50 KW could 
not be filed until the conclusion of the Clear Channel pro¬ 
ceeding and the subsequent modifications, if any, of the 
Commission’s Rules and Regulations. 



5 


6. On June 21, 1946, while the Clear Channel proceeding 
was still in progress, the Commission announced a general 
decision to grant “on their individual merits” applications 

for new stations to operate daytime only on Clear 
E Channels such as that on which appellant operates. 

This decision was made without appellant or any 
other party to the proceeding given an opportunity 
to file proposed findings or exceptions to the decisions as 
provided in the Commission’s procedural rules (Sec. 1.231; 
now 1.841 to 1.851) governing the conduct of hearings. The 
Clear Channel Broadcasting Service composed of appellant 
and other Clear Channel licensees filed a petition for re¬ 
consideration requesting the Commission to reconsider its 
general decision of June 21, 1946, hut this was denied. 

7. On December 13, 1946, Oklahoma Agricultural and 
Mechanical College filed its opposition to appellant’s peti¬ 
tion for reconsideration and hearing and on February 20, 
1947, the Commission adopted a Decision and Order deny¬ 
ing appellant’s petition. 


in. 


Statement of Reasons for Appeal 

1. The Commission’s decision of November 14, 1946 (re¬ 
affirmed February 20, 1947) is contrary to law for each 
of the following reasons: 

a. It results in a substantial modification of appellant’s 
license to operate radio station WHAS without notice in 
writing to appellant or affording appellant an opportunity 
to be heard as required by Sections 303 (f) and 312 (b) of 
the Communications Act of 1934. 

b. It results in real, destructive and ruinous interference 
to a very substantial portion of the service area of WHAS 
where WHAS’ signal is interference-free without giving 
appellant notice in writing or affording appellant an oppor¬ 
tunity to be heard, in violation of Section 309 (a) 

F and 312 (b) of the Communications Act of 1934. 
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c. It deprives a large and substantial number of 
listeners, presently depending upon WHAS for broadcast 
service, of a listenable signal from WHAS in violation of 
Section 307 (b) of the Communications Act of 1934. 

d. It results in a predetermination of the issues in the 
Clear Channel proceeding in that it makes it much more 
difficult, if not impossible, for WHAS to obtain authoriza¬ 
tion to operate with power of 150 KW or more, and in that 
it restricts appellant’s existing service area, in violation of 
the due process clause of the Fifth Amendment to the Con¬ 
stitution of the United States. 

e. The Commission w'as without powrer to grant the Okla¬ 
homa application except after a hearing upon issues clearly 
defined and after affording appellant an opportunity to 
participate fully in such hearing. 

f. The Commission was without power to deny appel¬ 
lant’s Petition for Reconsideration and Hearing and finally 
to grant the Oklahoma application except after full hearing 
in which the appellant wras permitted to appear and partici¬ 
pate fully therein. 

2. The decision complained of (decided November 14, 
1946 and reaffirmed February 20, 1947) is erroneous, arbi¬ 
trary and capricious and in violation of the due process 
clause of the Fifth Amendment to the Constitution of the 
United States in that it was made without affording appel¬ 
lant notice and an opportunity to be heard. 

G 3. The decision complained of (decided November 
14, 1946 and reaffirmed February 20, 1947) is erro¬ 
neous, arbitrary and capricious in that it adversely affects 
and prejudices, by reason of electrical interference, appel¬ 
lant’s existing service and appellant’s right to operate its 
station WHAS with power of 750 KW or more, matters 
presently being litigated in the Clear Channel hearing 
(Docket 6741), the record in which is still open for the pur¬ 
pose of receiving additional evidence. 

4. The Commission’s decision (decided November 14, 
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1946 and reaffirmed February 20, 1947) is erroneous, arbi¬ 
trary and capricious in that the operation proposed by the 
Oklahoma application is not in the public interest, conve¬ 
nience and necessity, as it results in substantial and destruc¬ 
tive interference over a wide area to the interference-free 
service of appellant’s station WHAS and deprives a large 
and substantial number of listeners of service relying upon 
such service. 

5. The Commission erred in failing to grant the relief 
requested by appellant in its Petition for Reconsideration 
and Hearing filed with the Commission on December 5,1946. 

6. The Commission erred in granting the Oklahoma appli¬ 
cation for construction permit, and in denying appellant’s 
Petition for Reconsideration and Hearing of December 5, 
1946. 

7. The Decision complained of (decided November 14, 
1946 and reaffirmed February 20, 1947) is illegal, void and 
in violation of the due process clause of the Fifth Amend¬ 
ment to the Constitution of the United States in that appel¬ 
lant was denied a hearing before the Commission. 

8. The appellant is aggrieved and adversely affected, and 
also the public interest in receiving efficient radio service is 
adversely affected, by the decisions complained of in that 
the service of station WHAS will be greatly curtailed over 
a large area, including that area where substantial numbers 

of listeners depend upon WHAS for broadcast ser- 
H vice, and also in that appellant’s ability to expand 
its service to listeners by operation with power of 
750 KW or more, will be seriously prejudiced by reason of 
electrical interference from the Oklahoma operation. 

IV. 

Relief Requested 

Wherefore, the appellant prays an order reversing said 
decisions of the Federal Communications Commission and 
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for such further relief as this court may deem just and 
proper. 

Respectfully submitted, 

Courier Journal and Louisville 
Times Company, Inc. 

Bv : Arthur H. Schroeder 
Its Attorney 

Of Counsel 

Miller & Schroeder 
218 Munsey Building 
Washington 4, D. C. 

March 11, 1947 

**•••••••• 


J Filed Apr 10 1947 

Notice of Intention to Intervene and Statement Showing 
; Nature of Interest of Intervener 

L 

Notice of Intervention 

Now comes Oklahoma Agricultural and Mechanical 
College, a state-owned educational institution, and states 
that it would be aggrieved and its interests would be ad¬ 
versely affected by a reversal or modification of the decision 
of the Federal Communications Commission on February 
20, 1947, which decision is the subject matter of the appeal 
in this case by the Courier Journal and Louisville Times 
Company, Inc., appellant. 

Wherefore, pursuant to Section 402(d) of the Communi¬ 
cations Act of 1934, intervener gives notice of its intention 
to intervene in the proceeding of the Courier Journal and 
Louisville Times Company, Inc., appellant, v. Federal Com¬ 
munications Commission, appellee, in the District Court of 
Appeals for the District of Columbia (No. 9502). 
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Statement of Interest of Intervener 

1. On March 26, 1946, Oklahoma Agricultural and Me¬ 
chanical College, this intervener, filed an application with 
the Federal Communications Commission for construction 
permit for a new standard broadcast station at Stillwater, 
Oklahoma, to be operated on the frequency 760 ke with 
power of 10 kw, daytime only (File No. B3-P-4748). On 
October 4,1946, this application was amended to specify the 
use of 840 kc. 

2. On November 14, 1946, the Commission granted inter¬ 
vener’s application without hearing, upon a determination 
that the public interest, convenience, and necessity would be 
served by the granting thereof, pursuant to Section 309(a) 
of the Communications Act of 1934. On December 5, 1946, 

Courier Journal and Louisville Times Company, Inc. 
K (appellant herein), which is the licensee of Station 
WHAS, Louisville, Kentucky, authorized to operate 
on 840 kc with power of 50 kw unlimited time, filed a petition 
for reconsideration and hearing with the Commission. On 
December 13, 1946, intervener filed an opposition to appel¬ 
lant’s petition for reconsideration and hearing. On Febru¬ 
ary 20, 1947, the Commission adopted a decision and order 
denying appellant’s petition. On March 11,1947, appellant 
filed a notice of appeal in this Court from the Commission’s 
action of February 20. 

3. The action of the Federal Communications Commis¬ 
sion complained of by appellant in this proceeding is the 
Commission’s order granting intervener’s application with¬ 
out hearing. Intervener would be aggrieved and adversely 
affected if this Court should reverse or modify the Commis¬ 
sion’s decision granting its application, since such reversal 
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or modification would result in its permit being set aside, 
recalled or cancelled by the Commission. 

Respectfully submitted, 

Oklahoma Agricultural, and Mechanical 
College 

April 10, 1947 

By Marcus Cohn 

1420 New York Avenue, N. W. 
Washington, D. C. 

By Mac Q. Williamson 

Attorney-General of the State of 
Oklahoma 

Oklahoma City, Oklahoma 

i 

Its Attorneys 
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1 FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

DOCKET NO. 6741 

In the Matter of Clear Channel Broadcasting in the 
Standard Broadcast Band 

Order 

Whereas, this Commission and its predecessor, the Fed¬ 
eral Radio Commission, have since November 11, 192S de¬ 
signated certain channels in the standard broadcast band as 
“clear channels” the purpose of which is to render service 
over large areas and to bring service to the rural population 
of the United States; and 

Whereas, there are still large areas of the continental 
United States which have no radio service during the day 
and no primary raido service at night; and 

Whereas, the Commission has received many applications 
requesting authorization for the operation of additional 
stations and for the use of higher power on the clear chan¬ 
nel frequencies; and 

Whereas, these applications raise issues which can more 
appropriately be considered in a general hearing than in a 
hearing limited to particular applications; and 

Whereas, the North American Regional Broadcasting 
Agreement expires March 29, 1946, and it is desirable to 
determine what, if any, changes are necessary in connection 
with clear channel assignments prior to a renegotiation of 
the treaty; 

Now, therefore, it is ordered, this 20th day of February, 
1945, that a hearing be held before the Commission en banc 
commencing at 10:30 A. M. on May 9,1945, at the offices of 
the Commission in Washington, D. C., for the purpose of 
determining: 

1. What recommendation concerning the matters by this 
order the Commission should make to the Department of 
State for changes in provisions of the North American 
Regional Broadcasting Agreement. 
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2. Whether the number of clear channels should be in¬ 
creased or decreased and what frequencies in the standard 
broadcast band shall be designated as 1-A channels and as 
1-B channels. 

3. What minimum power and what maximum power 
should be required or authorized for operation on clear 
channels. 

4. Whether and to what extent the authorization of power 
for clear channel stations in excess of 50,000 watts would 
unfavorably affect the economic ability of other stations to 
operate in the public interest. 

5. Whether the present geographical distribution of clear 
channel stations and the areas they serve represent an op¬ 
timum distribution of radio service or whether the fair, 
efficient, and equitable distribution of radio service among 
the several states and communities specified in Section 307 
(b) of the Communications Act requires a geographical re¬ 
distribution at this time. 

6. Whether it is economically feasible to relocate clear 
channel stations so as to serve those areas which do not 
presently receive service. 

7. What new rules or regulations, if any, should be pro¬ 
mulgated to govern the power or hours of operation of 
Class II stations operating on clear channels. 

8. What changes the Commission should order with re¬ 
spect to geographical location, frequency, authorized power 
or hours of operation of any presently licensed clear chan¬ 
nel station. 

9. Whether and to what extent the clear channel stations 
render a program service particularly suited to the needs of 
listeners in rural areas. 

10. The extent to which the service areas of clear channel 
stations overlap and the extent to which this involves a 
duplication of program service. 

11. What recommendation, if any, the Commission should 
make to the Congress for the enactment of additional legis¬ 
lation on the matters covered by this order. 
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It is further ordered, that persons or organizations 
desiring to appear and testify shall notify the Commission 
of such intention on or before April 2, 1945, stating the 
names of all witnesses who will appear, the topic each will 
discuss and the time expected to be required for the testi¬ 
mony. 

Federal Communications Commission 
T. J. Slowte 
Secretary 

*»•••••••• 

2 ‘ Received Apr 3 1945 

Appearance of Clear Channel Broadcasting Service and Its 

Members 


Responding to the Commission’s order in the above-en¬ 
titled cause, the Clear Channel Broadcasting Service and 
its members, comprising the following licensees of clear 
channel stations: 

Licensee Call Letters 

• •••*••••• 

Courier-Journal & Louisville Times WHAS 


*«••••# 


• # • 


hereby notify the Commission of their desire to appear 
and testify at the hearing to be held herein. This appear¬ 
ance is filed in behalf of the foregoing parties both collec¬ 
tively as a group and individually so as to reserve to each 
licensee full liberty to make such separate or supplementary 
presentation and to take any and all other steps in the 
course of the proceedings in its own name and behalf as it 
may deem necessary or desirable. 

Notwithstanding the utmost diligence on the part of the 
above-named parties, they are unable at this time to state 
the names of the witnesses who will appear in their behalf, 
the topics each witness will discuss, or the time expected to 
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be required for the testimony. This is because the work 
that has so far been accomplished in preparation on the 
issues is not sufficiently advanced. 

Respectfully submitted, 

Louis G. Caldwell 
Counsel for the above-nayned parties 

3 Public Notice 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

February 5, 1946. 

i 

On February 1, 1946, the Federal Communications Com¬ 
mission adopted four orders dismissing without prejudice 
a number of applications which involved direct conflicts 
with Commission Rules. The orders however, provide pro¬ 
cedures for reinstatement of the dismissed applications at 
the conclusion of general legislative proceedings now pend¬ 
ing before the Commission. In the event the Commission’s 
rules are subsequently modified, suitable notice will be af¬ 
forded all interested persons and a period will be provided 
in which to file competing applications. In the interest of 
orderly administration it is desired to emphasize that pend¬ 
ing applications inconsistent with the Commission’s Rules 
do not afford parties any equities or priorities on the fre¬ 
quency. 

The applications thus dismissed are divided into four 
categories: (1) Those involving conflict with Section 3.25(a) 
in that they request duplicate nighttime operation on chan¬ 
nels reserved for the exclusive nighttime use of one station 
only; (2) Applications involving conflict with Section 3.25 
(d) since nighttime operation is requested on a channel 
available for daytime operation only, in the United States; 
(3) Applications involving conflict with Section 3.22 which 
propose operation with a power in excess of 50 kw, the max- 
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imum permitted by Commission Rules; and (4) Applica¬ 
tions requesting the use of frequencies for standard broad¬ 
cast stations which are not presently included in the fre¬ 
quencies allocated for that service. 

All interested parties affected by those orders have been 
or will be afforded opportunity to present evidence for con¬ 
sideration in connection with the Clear Channel and General 
Allocation Hearings. However, parties will not be per¬ 
mitted to offer evidence in those hearings on the merits of 
particular applications. 

With respect to applications proposing operation in ac¬ 
cordance with present rules on the frequencies listed under 
Section 3.25 (a) (i. e., those requesting limited time or day¬ 
time only assignments), the Commission has been concerned 
with the possibility that a grant of a large number of such 
applications would further complicate the problems that are 
involved in the Clear Channel Hearing. Further study of 
this matter has resulted in the conclusion that in many 
instances placing additional daytime only stations on the 
U. S. 1-A channels may not unduly complicate the problems, 
and accordingly all such applications will be considered in¬ 
dividually on their merits. When no conflict with a resolu¬ 
tion of the general problems that are at issue in the Clear 
Channel hearing can be foreseen, additional daytime as¬ 
signments on U. S. 1-A channels may be made before con¬ 
clusion of the hearing. It is however, possible to foresee 
that severe complications may arise by authorizing the op¬ 
eration of additional limited time stations, and such applica¬ 
tions will be given careful consideration with a view to 
determining the possible complications, and in the event 
they can be foreseen, the applications may be conditionally 
granted for daytime operation only. 
*••••••••• 
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4 Filed Apr 24, 1946 

**•••••••« 

File No. B 3-P-4748 
Call Letters NEW 

• «•••••••• 

Application for New Standard Broadcast Station 
Construction Permit 

• *••••*••• 

To the FEDERAL COMMUNICATIONS COMMISSION 

1. Name of applicant: Oklahoma Agricultural and Me¬ 
chanical College 

2. Post-office address: State Oklahoma City Stillwater 

Street and number. 

3. Notices and communications with respect to this ap¬ 
plication are to be addressed to the following-named person 
at the address indicated: Cohn and Marks, 1420 New York 
Ave., N. W., Washington 5, D. C. Dean Philip S. Donnell, 
Oklahoma A. and M. College, Stillwater, Okla. H. H. Leake, 
Oklahoma A. and M. College, Stillwater, Oklahoma 

• •••••••#• 

79 Public Notice 

95034 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

June 21, 1946 

The Federal Communications Commission in its Public 
Notice, dated February 5, 1946, stated that with respect to 
applications proposing operation daytime only or limited 
time on the frequencies listed under Section 3.25 (a) of its 
Rules, the Commission has been concerned with the possi¬ 
bility that a grant of a large number of such applications 
would further complicate the problems that are involved 
in the Clear Channel Hearing, but that when no conflict with 
the resolution of the general problems that are in issue in 
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the Clear Channel Hearing can be foreseen, additional day¬ 
time assigmnents on United States 1-A clear channels may 
be made before conclusion of that hearing. 

Further consideration of the problems involved in making 
Class II station asignments on 1-A frequencies has resulted 
in a decision to adopt the following procedure: (1) The 
Commission will withhold action on all applications involv¬ 
ing use of 1-A frequencies, daytime or limited time, where 
the proposed station is more than 750 miles from the dom¬ 
inant 1-A station using a non-directional antenna on the 
frequency requested or is outside the 0.5 mv/m 50% sky- 
wave contour of the dominant class I-A station using a 
directional antenna on the frequency requested. (2) The 
Commission will consider on their individual merits applica¬ 
tions involving use of 1-A channels, daytime or limited time, 
where the proposed station is 750 miles or less from the 
dominant 1-A station using a non-directional antenna on 
the frequency requested or is within the 0.5 mv/m 50% sky- 
wave contour of the dominant class 1-A station using a di¬ 
rectional antenna on the frequency requested. Applications 
in this category will not at this time be granted limited time, 
but will be considered and may be conditionally granted for 
daytime operation only. 

Applications filed with the Commission which come within 
the first category above will be placed in the Commission’s 
pending file and held without further action until conclusion 
of the proceedings in the Clear Channel Hearing, (Docket 
No. 6741). After the conclusion of the Clear Channel Hear¬ 
ing, suitable notice will be afforded all interested persons 
and a period will be provided in which to file competing ap¬ 
plications. 

Applications in direct conflict with Section 3.25 or 3.22 of 
the Commission’s Rules with respect to time of operation, 
power limitation or frequencies will, as set forth in the 
Commission’s Public Notice of February 5, 1946, be dis¬ 
missed without prejudice. 
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Pursuant to the policy stated above, the Commission on 
June 13,1946, placed the following applications in the pend¬ 
ing files until after the conclusion of the Clear Channel 
Hearing (Docket No. 6741): 

Okla. Agricultural and Mechanical 
College, Stillwater, Okla. 

760 kc 10 KW, Day (B 3-P-4748). 

Tom S. Whitehead 
Brenham, Texas 

890 kc, 250 Watts, D. (B 3-P-4704). 

• *•••••••• 

81 Petition for Leave to Amend and Remove 

From Hearing Docket 

Oklahoma A&M College respectfully represents: 

(1) That on March 28, 1946, it filed an application for a 
standard broadcast station at Stillwater, Oklahoma, to op¬ 
erate on 760 kc, 10 kw, Daytime hours only (File number: 
B 3-P-474S). 

(2) On August 2, 1946, the Commission designated for 
consolidated hearing the application of petitioner and that 
filed by the Democrat Printing Company for a standard 
broadcast station at Durant, Oklahoma, to operate on 750 
kc, 250 watts, Daytime hours only. (File number: B 3-P- 
4897). 

(3) Petitioner now r desires to amend its application and 
to request the use of 840 kc, 10 kw, Daytime only. 

(4) Simultaneously with the filing of this petition, peti¬ 
tioner is filing an engineering amendment to its application 
in support of the requested change in frequency. 

(5) The amendment to 840 kc will remove the engineering 
conflict between petitioner’s application and that of the 
Democrat Printing Company application. 

Wherefore, petitioner requests the Commission for leave 
to amend its application by the submission of the engineer- 
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ing data referred to and that its application as amended be 
removed from the hearing docket and given further study. 

Respectfully submitted, 

Oklahoma A & M College 
By Leonard H. Marks 
Cohn and Marks 
1420 New York Avenue, N. W. 
Washington, D. C. 

Attorneys for Petitioner. 

September 23,1946. 

83 Sep 25 1946 

Amendment 


Oklahoma A & M College hereby amends the above en¬ 
titled application in the following respects: 

Question 16 (a) is amended to read 840 kc. 

Questions 27 and 28 are amended by the submission of 
the engineering information contained in the attached en¬ 
gineering report prepared by George C. Davis, Consulting 
Radio Engineer. 

The engineering information heretofore filed is further 
amended by the said attached engineering report. 

Respectfully submitted, 

Oklahoma A & M College 
By Henry G. Bennett, President 


Sworn to and subscribed before me this 4th day of Sep¬ 
tember, 1946. 

Thelma Woodson 

(Seal) Notary Public 


# 
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95 Order 

The Commission having under consideration a petition 
filed September 25,1946, by Oklahoma A & M College, Still¬ 
water, Oklahoma, requesting leave to amend its application 
for construction permit (File No. B 3-P-4748; Docket No. 
7789), so as to specify the frequency 840 kc, with 10 kw 
power, daytime only, instead of 760 kc, 10 kw power, day¬ 
time only; and to change Paragraphs 16, 27 and 28 of the 
application to reflect the change in facilities requested and 
revised engineering data; as more particularly appears 
from the amendment filed simultaneously with the peti¬ 
tion; and for removal of the application, as amended, from 
the hearing docket; 

It is ordered, This 4th day of October, 1946, that the peti¬ 
tion for leave to amend be, and it is hereby, granted; the 
said amendment filed simultaneously wdth the petition cov¬ 
ering the matters hereinabove described be, and it is 
hereby, accepted; and the said application of Oklahoma A 
& M College, Stillwater, Oklahoma, for construction permit 
(File No. B 3-P-4748; Docket No. 7789) be, and it is hereby, 

REMOVED FROM THE HEARING DOCKET. 

By the Commission, E. K. Jett, Commissioner, 

T. J. Slowie, 

Secretary. 

• #••••••*• 

96 File No. B 2-R-310 

Official No. 310 
Call letters WHAS 

• ••••••••• 

Radio Broadcasting Station License 

i 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations here¬ 
tofore or hereafter made by this Commission, and further 
subject to conditions set forth in this license, the Licensee 
Courier-Journal and Louisville Times Company is hereby 
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authorized to use and operate the radio transmitting ap¬ 
paratus hereinafter described for the purpose of broadcast¬ 
ing for the term beginning November 1,1946, (3 a. m., East¬ 
ern Standard Time) and ending November 1, 1949 (3 a. m., 
Eastern Standard Time) 

The licensee shall use and operate said apparatus only in 
accordance with the following terms: 

1. On a frequency of 840 kc. 

2. With power of 50 kilowatts, with an additional. 

watts from local sunrise to local sunset only. Antenna cur¬ 
rent 34.2 amperes for 50 kilowatts; .... xxx... amperes for 
... .xxx-watts. Antenna resistance 42.5 ohms. 

3. During the following period or periods of time: Un¬ 
limited time. 

4. Under the call letters WHAS. 

5. With the main studio of the station located at: Courier- 
Journal Building, 300 West Liberty Street, Louisville, Ken¬ 
tucky. 

The apparatus hereinabove authorized to be used and 
operated is located at: Ash Lane, 2-3/8 miles northeast of 
New Eastwood, Kentucky. Lat. 38° 15' 39.8" North. Long. 
85° 25' 39.5" West. 

and is described as follows: Western Electric, Type 407- 
A-2 Broadcasting Transmitter. Direct Crystal Control. Last 
radio stage: two 25 kilowatt vacuum tubes for low level 
modulation (W. E. 298-A). Maximum rated carrier power 
output 50 kilowatts. Antenna: Vertical shunt-fed, height 
of vertical lead 654', overall height above ground level 654'. 
Ground system consists of 180 radials 650' long, buried 8", 
also 180 radials ISC' long. 

Tower painted and lighted in accordance with the at¬ 
tached specifications. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modification of this license which may be neces¬ 
sary to comply with any decision of the Commission ren¬ 
dered as a result of any hearing held under the rules of the 
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Commission prior to the commencement of this license pe¬ 
riod or any decision rendered as a result of any such hear¬ 
ing which has been designated but not held, prior to the 
commencement of this license period. 

This license is issued on the licensee’s representation that 
the statements contained in licensee’s application are true 
and that the undertakings therein contained so far as they 
are consistent herewith, will be carried out in good faith. 
The licensee shall, during the term of this license, render 
such broadcasting service as will serve public interest, con¬ 
venience, or necessity to the full extent of the privileges 
herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the frequency 
designated in the license beyond the term hereof, nor in any 
other manner than authorized herein. Neither the license 
nor the right granted hereunder shall be assigned or other¬ 
wise transferred in violation of the Communications Act of 
1934. This license is subject to the right of use or control by 
the Government of the United States conferred by section 
606 of the Communications Act of 1934. 

Dated this 31st day of October, 1946. 

By direction of the Federal Communications Commission, 

(Seal) T. J. Slowie 

Secretary. 

*#•*•••*•* 

98 Excerpt from Minutes of the Federal Communi¬ 
cations Commission 

Minute # 312-A-46 
Commission Meeting 
November 14, 1946 
11:15 a. m. 

Present: Commissioners Denny, Acting Chairman, 
Wakefield, Durr, Jett and Hyde. 
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Broadcast Matters: 

HEARING DOCKET 

✓ 

**•••••••* 

APPLICATION GRANTED 

The Commission took the following action: 

File No. Applicant Call Letters Nature of Action 

NEW Granted construction permit for 
for new standard broadcast sta¬ 
tion to operate on 840 kc with 
power of 10 kw, daytime only 
subject to filing of an applica¬ 
tion specifying satisfactory 
transmitter site. 

#*•*•••*•* 

T. J. Slowie 
Secretary 

#*•••••#•* 

99 Dec 5 1946 

Petition for Reconsideration and Hearing 

Comes now Courier-Journal and Louisville Times Com¬ 
pany, Inc., licensee of Radio Station WHAS, Louisville, 
Kentucky, by its attorneys, and hereby petitions the Com¬ 
mission to reconsider its action of November 14, 1946 (an¬ 
nounced on November 15,1946) whereby it granted without 
a hearing the above-entitled application of the Oklahoma 
Agricultural and Mechanical College, Stillwater, Oklahoma, 
and upon reconsideration either 

(1) To designate the above-described application for 
hearing in order to determine the extent of mutual inter¬ 
ference that would result between Station WHAS and the 
proposed station at Stillwater, Oklahoma, and to make 
this petitioner a party to such hearing, or, in the alterna¬ 
tive. 


B3-P-4748 Oklahoma Agricultural 
(Docket & Mechanical College 
No. 7789) Stillwater, Oklahoma 


! 


I 
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(2) To withhold final action on the above-styled applica¬ 
tion until such time as a final decision has been rendered 
in the Clear Channel Hearing (Docket No. 6741). 

In support thereof, your petitioner states as follows: 

1. Petitioner is the licensee of Station WHAS operating 
on S40 kc, 50 KW, unlimited time at Louisville, Kentucky. 
Station WHAS is a Class I station, and under the Com¬ 
mission ? s Rules and Standards of Good Engineering Prac¬ 
tice, is entitled to protection from interference by Class II 
daytime stations, such as requested by the above applica¬ 
tion, to its 100 uv/m contour. 

100 2. On November 15, 1946, the Commission an¬ 

nounced that it had granted without a hearing the 
above-styled application of the Oklahoma Agricultural and 
Mechanical College for a Class II station on 840 kc, 10 KW, 
daytime, at Stillwater, Oklahoma. 

3. As fully set forth in the engineering report attached 
hereto and made a part hereof, operation of said station 
at Stillwater, Oklahoma, as authorized by the Commission, 
will cause serious and objectionable interference to Sta¬ 
tion WHAS within its normally protected 100 uv/'m con¬ 
tour, as prescribed by Commission Rules and Regulations. 
It is obvious from an examination of the engineering affi¬ 
davit and map attached thereto that even under the most 
favorable conditions assumed (annual average conditions) 
the interference-free service area of Station WHAS will be 
severely restricted and even greater interference will occur 
on the basis of conditions existing from October through 
March. 

4. The station at Stillwater, Oklahoma, if allowed to op¬ 
erate, will likewise suffer severe interference, as shown in 
the attached engineering affidavit. 

5. Among the issues to be determined in the Clear Chan¬ 
nel Hearing (Docket No. 5741) is whether or not higher 
power should be authorized on clear channels. Petitioner 
has in the past applied for higher power and intends to 
apply again in the future if the Commission decides in favor 
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of higher power on clear channels. The grant of the Still¬ 
water, Oklahoma application, if allowed to stand, will, in 
addition to creating the interference described above, pred- 
judice petitioner’s plan for obtaining higher power, and 
will create a serious obstacle to the proper determination of 
the higher power issue in the Clear Channel Hearing. 

101 Wherefore, petitioner requests the Commission to 
reconsider its action of November 14, 1946, and to 

designate the application of the Oklahoma Agricultural and 
Mechanical College for hearing; or, in the alternative, to 
hold in abeyance its grant of such application until after a 
decision in the Clear Channel Hearing case. 

Respectfully submitted, 

Courier-Journal and Louisville Times 
Company, Inc. 

By: Miller & Schroeder 
Its Attorneys 

By: Neville Miller 

218 Munsev Building, 

Washington, D. C. 

December 5, 1946. 

102 AFFIDAVIT 

State of Kentucky, County of Jefferson, ss: 

Orrin W. Towner having been first duly sworn on oath 
deposes and says as follows: 

1. That he is Technical Director of WHAS, owned and 
operated by the Courier-Journal and Louisville Times Com¬ 
pany, Inc., and that his qualifications are a matter of record 
before the Federal Communications Commission: 

2. That an engineering study of interference was made 
under his direct supervision based on the operation of a 
10 KW transmitter operating daytime only at Stillwater, 
Oklahoma, and that the facts stated herein are true and 
correct to the best of his knowledge and belief. 
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3. That in this interference study, the measured field in¬ 
tensity of WHAS was used and the field intensity of the 
Stillwater, Oklahoma station was based on an unattenuated 
field at one mile of 584 uv/m (185 uy/kw) and soil conduc¬ 
tivities as shown in the FCC standards. The sky wave 
data was derived from the 10% ten a.m. to two p.m. curve 
from the Federal Communications Commission Exhibit No. 
10, Docket No. 5072-A. Interference calculations were 
based upon the present engineering standards of 20 to 1 
desired ground wave signal to undesired 10% sky wave 
signal. 

In view of the fact that Station WHAS has applied in the 
past for use of 750 KW and also because Station WHAS 
is a party to the hearings now being conducted, Docket No. 
6741, and intends to apply for increased power in the fu¬ 
ture if the Commission decides in favor of high power on 
dear channels, calculations were also made on the 
103 basis of 750 KW. 

The attached map indicates the minimum area 
within the WHAS 50 KW 100 uv contour and 750 KW 100 
pv contour wherein interference is calculated to occur. This 
map shows that based on the ten a.m. to two p.m. curve 
referred to above, interference to WHAS will occur be¬ 
tween the 150 and 40 uv contours. It is known to us that 
many rural areas receiving less than 100 uv rely on the 
WHAS programs during the winter months, at which time 
interfering sky wave signals are the greatest. Therefore, 
the areas of rural service degradation are even greater 
than shown. 

Daytime sky wave data now being analyzed indicates 
that the above stated interference can be expected to in¬ 
crease during the several hours before sunset up to values 
of 30 to 35 times that of the midday value. It therefore 
becomes apparent that serious interference can be expected 
during the hour after sunrise and the hour before sunset 
based upon present Federal Communications Commission 
rules covering Class 2 station operation. On this basis 
Station WHAS can expect interference up to its 4.25 mv 
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contour during these periods of the day. As was shown in 
the testimony of WHAS, Docket No. 6741, the greatest 
rural listening peaks occur during the sunrise and sunset 
times listed for Oklahoma. Under these co-channel con¬ 
ditions large rural areas will be deprived of program ser¬ 
vice from WHAS during the most desirable listening hours. 

In light of the technical facts set out above, it is believed 
that the operation of a 10 KW transmitter at Stillwater, 
Oklahoma, on 840 KC during daytime will result in a reduc¬ 
tion of the primary service area of Station WHAS 
104 and that it will cause a serious reduction in the pri¬ 
mary service area near sunrise and sunset in rural 
areas where many listeners depend upon WHAS for pro¬ 
gram service. The installation and operation of such a 
station at this time will also constitute an obstacle to any 
possible improvement of service by increased power at 
WHAS. 

It is respectfully suggested that serious consideration be 
given to daytime sky wave interference as well as the nor¬ 
mally considered ground wave interference. 

/s/ Orrin W. Towner 

Orrin W. Towner, 

Technical Director , 

Station WHAS The Courier-Journal 
and Louisville Times Co. Inc. 

(Seal) 

Sworn to and subscribed before me this 3rd day of De¬ 
cember, 1946. 

/s/ Ruth Lilly 

Notary Public 


My commission expires April 2, 1949. 
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107 Dec 13 1946 

Answer to Petition of Courier Journal and Louisville Times 
Company, Inc. (WHAS) for Reconsideration and 
Hearing 

The Oklahoma A & M College, by its attorneys, does here¬ 
by answer the petition of the Courier Journal and Louis¬ 
ville Times Company, Inc., licensee of Station WHAS, 
Louisville, Kentucky, requesting that the Commission re¬ 
consider its action of November 14, 1946, granting the ap¬ 
plicant a standard broadcast station on 840 kc, 10 kw, day¬ 
time only, at Stillwater, Oklahoma. In reply the Oklahoma 
A & M College states: 

1. The petition of Station WHAS is based primarily upon 
its desire to apply in the future for permission to operate 
with power in excess of 50 kw. On the assumption that this 
application will be approved petitioner sets forth that inter¬ 
ference will occur to it if it operates with 750 kw. 

2. At the present time the Commission has under consid¬ 
eration problems relating to the operation of clear channel 
stations such as WHAS (Docket No. 6741). One of the is¬ 
sues of this proceeding is to determine whether such sta¬ 
tions shall be permitted to operate with power in excess of 
50 kw. However, no decision has been reached in this pro¬ 
ceeding and Sections 3.22 and 3.25 of the Rules and Regula¬ 
tions limit the operation of such stations to 50 kw. Until 
such time as the Rules are amended WHAS is not entitled 
to any consideration on this ground. 

3. The petition of WHAS requesting that action on the 
Oklahoma A & M College application be withheld pending a 
determination of the clear channel hearing would be a de¬ 
parture from previous actions on similar requests of clear 
channel stations. (See action of November 15, 1946, on 
petition of Clear Channel Group). 

4. In addition the Commission announced on December 
5, 1946 (See Docket No. 7389, Alvin E. Nelson, Inc., San 
Francisco, California) that deferring action would “result 
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in substantial impediment to the Commission’s exercise of 
its licensing functions and consequent injury to the public 
interest out of all proportion to the possible benefit to peti¬ 
tioner and others similarly placed.’’ 

108 5. Attached to this answer is the affidavit of George 
C. Davis, consulting engineer, who states that based 

upon his study of the applications “that the operation as 
authorized at Stillwater, Oklahoma to the Oklahoma A & M 
College will not produce objectionable interference to the 
normally protected contour of WHAS, in accordance with 
the Federal Communications Commission Rules and Regu¬ 
lations and the Standards of Good Engineering Practice.” 

For the foregoing reasons it is requested that the peti¬ 
tion of Station WHAS be denied. 

Respectfully submitted 

Oklahoma A & M College 

By /s/ Leonard H. Marks 
Cohn and Marks 

Attorneys for Oklahoma A <£ M College 
1420 New York Avenue, N.W. 
Washington, D. C. 

December 13, 1946 

• • • * • • • • 

109 GEORGE C. DAVIS 

ENGINEERING STATEMENT RE PETITION FOR RE¬ 
CONSIDERATION OF COURIER-JOURNAL AND 
LOUISVILLE TIMES COMPANY, INC. IN CASE 
OF OKLAHOMA AGRICULTURAL AND MECHAN¬ 
ICAL COLLEGE (FILE NO. B3-P-4748) 

Pursuant to employment by the Oklahoma Agricultural 
and Mechanical College, Stillwater, Oklahoma, examination 
was made of the petition filed by the Courier-Journal and 
Louisville Times Company, Inc., in the above indicated case. 
It is my opinion that the engineering information associ- 
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ated with the petition does not give appropriate weight to 
the following engineering facts: 

1. The petitioner shows on WHAS Engineering Depart¬ 
ment drawing No. 159, attached to his petition, certain 
areas within which it is claimed that interference will occur. 
According to current public information, WHAS is affili¬ 
ated with the Columbia Broadcasting System and carries 
programs of that network. Throughout most of the area 
within the WHAS 0.1 mv/m contour as shown in the WHAS 
petition other stations carry CBS service providing ground 
w^ave field intensities stronger than that provided by 
WHAS. Attached to this engineering statement is a map 
showing the W T HAS 0.1 mv/m daytime contour and the in¬ 
terference area. This map is based on the WHAS Engi¬ 
neering Department drawring No. 159. It also shows the 
location of daytime field intensity contours of other sta¬ 
tions serving the alleged interference area which 

110 carry CBS programs. The location of the field in¬ 
tensity contours shown for the other stations is based 
on examination of antenna specifications and the FCC con¬ 
ductivity map for the area concerned. 

It is seen that up to 4 other CBS services occur within 
the interference area claimed by WHAS. Notwithstanding 
the fact that the service of WNOX and WCHS is probably 
free from interference from other stations to points outside 
the 0.5 mv/m contours during daytime hours, coverage for 
those stations beyond these contours has not been showm. 

2. The petition of WHAS discusses the presence of in¬ 
terference to a fixed 0.1 mv/m ground wave contour espe¬ 
cially at the time of sunrise and sunset where the long dis¬ 
tance sky wave effect from the operation of the Stillwater 
station is expected to be increased. The petitioner com¬ 
pletely overlooks the fact that during the hours concerned, 
the interference from the sky wave signal of WHAS to its 
own ground wave signals would preclude the existence of a 
primary service since very substantial fading would be 
present. Based on the location shown for the WHAS 0.1 
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mv/m ground wave contour, the average radius to this con¬ 
tour would be on the order of 215 miles. For purpose of 
reference, the signal exceeded for 50% of the time during 
the second hour after sunset at a point 215 miles distant 
from the WHAS antenna w’ill be on the order of 0.78 mv/m. 
While this value is derived from the FCC clear channel 
survey data (Figure 1), it may not be strictly applicable 
since the distance is less than 250 miles. It is obvious that 
some substantial sky wave will be provided from the 

111 WHAS radiation. Hence the residual ground wave 
will be completely unsatisfactory as a primary ser¬ 
vice. An indentical solution for the value exceeded 10% of 
the time by the WHAS signal would show 2.37 mv/m at the 
215 mile point. 

The applicant, Oklahoma Agricultural and Mechanical 
College, will render an improved service to large areas and 
population as shown in its application and can render this 
service without injury to the service of WHAS within the 
FCC Standards of Good Engineering Practice. Those 
standards permit a Class 2 station to place a 5 microvolt 
per meter signal at the 0.1 mv/m contour of a Class 1 sta¬ 
tion for 100% of the time during daytime hours. Reference 
is made to Table 4, Section 1, of the FCC Standards for 
this value. Footnote 3 to Table 4 indicates that the per¬ 
missible 5 microvolt per meter signal is a ground wave sig¬ 
nal which will be present for 100% of the time. 

The computed location of the 5 microvolt per meter con¬ 
tour for the authorized operation at Stillwater, Oklahoma, 
would occur at a distance of approximately 415 miles from 
Stillwater. This determination is based on an effective 
field of 790 mv/m for 10 KW operation and on an initial 
conductivity eastward from Stillwater of 15 x 10 14 e.m.u. 
for the first 130 miles and a conductivity of 4 x 10‘ 14 e.m.u. 
for the balance of the path. If the conductivity of the en¬ 
tire path were uniform, it could be as high as 12 x 10 -14 e.m.u. 
before the Stillwater 5 microvolt per meter contour 

112 would intersect the indicated 0.1 mv/m contour of 

WHAS. 
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Examples of operation of daytime stations on clear chan¬ 
nels are the operation of KFUO with 5 KW on 850 KC at 
St. Louis and of WAIT with 5 KW on 820 KC at Chicago. 
WOSU at Columbus, Ohio, also operates on 820 KC with 
5 KW. KFUO is 790 miles from KOA. WAIT and WOSU 
are 800 miles and 920 miles respectively from WFAA- 
WBAP. The distance from Stillwater to Louisville is 650 
miles. 

It is, therefore, my opinion that the operation as author¬ 
ized at Stillwater, Oklahoma, to the Oklahoma Agricul¬ 
tural and Mechanical College will not produce objectionable 
interference to the normally protected contour of WHAS 
in accordance with the FCC Rules and Regulations and the 
Standards of Good Engineering Practice. 

The affiant states that he is consulting engineer for the 
Oklahoma Agricultural and Mechanical College and that his 
qualifications are a matter of record in the Federal Com¬ 
munications Commission. 

George C. Davis 

Subscribed and sworn to before me this 12th day of 
December, 1946. 

Myrtle A. Haffer, 

Notary Public, D. C. 

My Commission Expires April 30th, 1949. 
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114 Petition for Reconsideration 

The Clear Channel Group, by its attorney, hereby peti¬ 
tions the Commission as follows: 


1. To reconsider its action of June 21, 1946 whereby it 
adopted a policy of considering on “their individual 
merits” applications involving use of 1-A channels, day¬ 
time or limited time, where the proposed station is 750 
i miles or less from the dominant 1-A station using a non- 
directional antenna on the frequency requested or is within 
the 500 microvolt per meter 50% skywave contour of the 
dominant class 1-A station using a directional antenna and 
of granting such applications conditionally for daytime op¬ 
eration only; and to hold in abeyance action on all such 
applications pending final decision of the issues herein; or 
in the alternative, to designate such applications for hear¬ 
ing. 

In Support Whereof petitioner states: 

i 2. Since the announcement of the June 21st policy, the 
Commission has granted eleven new applications for use 
of 1-A channels, daytime only, as follows: 

* • • • • • • • • • 


(B3-P-4426 Stillwater Publishing Co., Stillwater, Okla.; 
for 840 kc, 250 watts, daytime only; granted August 1,1946. 



*•#####••• 

115 3. In addition, the Commission has granted four¬ 
teen new applications for use of 1-B channels as fol¬ 
lows: 

• ••••••••• 

116 4. Furthermore, since the announcement of the 
policy, the Commission has granted numerous appli¬ 
cations for use of channels adjacent to 1-A and 1-B fre¬ 
quencies. 








5. There are now pending before the Commission a large 
number of applications requesting facilities on or adjacent 
to 1-A and 1-B channels, similar to those which the Commis¬ 
sion has already granted. 

6. Among the issues to be determined in the proceedings 
herein is whether or not higher powder should be authorized 
on clear channels. The Commission’s policy announcement 
of June 21, 1946, referred to above, vras not accompanied 
by any statement of the reasons for the adoption of such 
policy, or for making a distinction between daytime stations 
located less, and daytime stations located more, than 750 
miles from the dominant station. Nor was there any ex¬ 
planation as to what “individual merits” would warrant 
daytime duplication on 1-A channels. Moreover, no policy 
was announced respecting assignments on 1-B channels or 
assignments on channels adjacent to 1-A and 1-B frequen¬ 
cies. 

7. There ■was no indication that the Commission’s policy 
announcement was intended to be a decision on any of the 
issues herein. However, the specific grants referred to 
above made since June 21, 1946 and the grant of others like 
them, may have the force and effect, among other things, of 

making more difficult the grant of increased power to 
117 clear channel stations. Actions adverselv affecting 
the proper determination of such an important broad 
issue, through the granting of specific applications prior to 
a consideration of all the evidence already presented and 
to be presented in further proceedings herein, are or may 
be ill-advised and contrary to public interest, convenience 
or necessity. 

8. The above entitled proceeding has been in process 
since February, 1945, and, during the intervening period, 
technical committees established by the Commission, headed 
by members of the Commission’s engineering staff and 
comprising the leading technical experts in the country on 
broadcast allocation engineering, have undertaken compre¬ 
hensive investigations and studies, and have made reports. 
These investigations, studies and reports have involved 
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great expenditures of time and money on the part both of 
the Commission and of all important groups in the industry. 
Hearings have been held from time to time since January, 
1946, but the final and more important portion of the hear¬ 
ings has not yet been held, in which it will or may be de¬ 
termined whether and to what extent, and in what manner, 
to give effect to the expert findings of the technical commit¬ 
tees. Premature granting of daytime station applications 
such as those under discussion seems certain to make more 
difficult and perhaps even to foreclose, giving proper effect 
to said findings. 

9. Petitioner intends to show in further proceedings here¬ 
in that greatly increased power should be permitted on a 
large number of clear channels, including some channels 
now classified as 1-B. The Commission’s actions referred 
to above run the danger of prejudicing petitioner’s case in 
this respect and of increasing the problems and obstacles 
which have to be overcome by the Commission in providing 
improved service to rural areas and the smaller cities and 
towns not now having adequate service. 

10. At the hearing on July 2, 1946, in this proceeding, 
petitioner’s counsel stated orally the objections of peti¬ 
tioner to the Commission’s announced policy and the Com¬ 
mission, through the Chairman, stated that the protest 
would be taken under advisement (R. 3625-3626). To date, 
however, there has been no announcement of any decision 
of the Commission on the protest, except to the extent that 

the individual grants referred to above may be inter- 
118 preted as a decision on this matter. 

Wherefore, petitioner requests the Commission to 
take the action set forth in paragraph 1 above. 

Respectfully submitted, 

Clear Channel Group 

By Louis G. Caldwell 

Its Attorney 

#••••••••• 
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122 Memorandum Opinion 

This matter comes before the Commission on a petition 
filed by the Clear Channel Group on October 8, 1946, re¬ 
questing the Commission to reconsider its policy with re¬ 
spect to the licensing of stations to operate on clear chan¬ 
nels and on channels adjacent to clear channels.* Pursu¬ 
ant to this policy the Commission has dismissed all appli¬ 
cations requesting permission to operate fulltime on any 
I-A channel or to operate on such channels with power in 
excess of 50 kilowatts. The Commission has also, pursuant 
to this policy, placed in the pending files all applications for 
daytime operation on a I-A channel where the proposed sta¬ 
tion is more than 750 miles from the dominant station using 
a non-directional antenna or is beyond the 0.5 millivolt per 
meter 50% skvwave contour of the dominant Class I-A sta¬ 
tion using a directional antenna on the frequency requested. 
Application for daytime operation on I-A stations within a 
lesser distance and all other applications are considered by 
the Commission on their merits. 

The petition points out that under the foregoing policy 
the Commission has granted numerous applications for 
daytime operation on I-A channels and for stations on 
channels adjacent to I-A and I-B frequencies and that there 
are many such applications still pending before the Com¬ 
mission. The petition further points out that the order in 
the clear channel hearing (Docket No. 6741) places in issue 
the possibility of a revision of the Commission’s present 
rules limiting maximum power to 50 kilowatts. According 
to the petition the licensing of daytime stations on I-A 
channels or the licensing of stations on channels adjacent 
to clear channels may have the effect “of making more diffi¬ 
cult the grant of increased power to clear channel stations.” 

The Commission is of the opinion that a grant of the in¬ 
stant petition would not be in the public interest. If the 
petition were granted, it would mean that no action could 

* On November 13, 1946, the Commission announced that it had denied the 
instant petition and that an opinion setting forth the Commission’s reasons 
■would be issued at a future date. 
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be taken on any application for operation on the frequen¬ 
cies 610 kc to 1590 kc since all of these frequencies are either 
I-A channels or are adjacent (within 30 kc) to I-A channels. 
The net result would be to preclude the Commission to a 
very large extent from exercising its licensing functions. 

Nor is there any valid reason for withholding ac- 
123 tion on those applications requesting authority to 
operate on clear channels in accordance with the 
Commission’s policy. These applications are consistent 
with the Commission’s Rules and Regulations and fulfill a 
definite public need. Thus, a review of the Commission’s 
records discloses that since October 8, 1945—the date on 
which the Commission resumed its normal licensing follow¬ 
ing the lifting of the wartime freeze—48 construction per¬ 
mits for new stations have been issued for daytime opera¬ 
tion on I-A channels and 55 construction permits for new 
stations have been issued for operation on I-B channels, al¬ 
most all of the latter being for daytime operation. Of 
these 103 construction permits which have been granted, 
more than half (53) have been in cities having no other 
standard broadcast station. With the difficulty of finding 
room in the standard broadcast band for additional sta¬ 
tions, it is apparent that cities without any service or with 
inadequate service must rely to a very large extent on day¬ 
time stations which are licensed to operate on clear chan¬ 
nels. 

Moreover, a review of the applications for daytime oper¬ 
ation on clear channels shows that many of these applicants 
are also desirous of entering FM broadcasting and are 
utilizing their daytime operation in helping them finance 
their operation during the transition period until FM be¬ 
comes firmly established. In the Commission’s opinion this 
assistance to the establishment of FM broadcasting is in 
the public interest and is an additional reason for denying 
the relief requested. 

The denial of the petition of the Clear Channel Group 
will not, in the Commission’s opinion, adversely affect the 
outcome of the clear channel hearing. The Commission has 
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already announced that no applications will be accepted for 
nighttime operation on a I-A channel until after the con¬ 
clusion of the clear channel hearing; hence there is no pos¬ 
sibility of any I-A channel being duplicated nighttime be¬ 
fore the clear channel hearing is concluded. 

So far as the possibilities of higher power are concerned, 
the Commission’s present policy will not operate as a bar 
if the Commission determines to amend its rules and allow 
higher power. Applications for stations on I-A channels 
more than 750 miles from the dominant stations are placed 
in the pending files in accordance with the Commission’s 
policy. Applications for stations within 750 miles of the 
dominant I-A station must be designated for hearing if 
they involve interference to the normally protected contour 
of the I-A station. Hence, there is only a very limited area 
where daytime stations can be placed so far as I-A channels 
are concerned. 

It is of course recognized that any increase in power of 

existing I-A stations or the relocation of such stations may 

result in interference to the normally protected contour of 

such stations from the new daytime stations, where none 

exists today. However, the same situation may arise with 

respect to existing stations. Problems of relocation 

124 are bound to be verv difficult in anv event. The 

•* •> 

addition of new stations may make it somewhat more 
difficult. However, when it is remembered that it will 
always be easier to find room for daytime stations than for 
fulltime stations, it should not by any means prove to be 
insuperable to find assignments for those daytime stations 
in existence at the conclusion of the clear channel hearing, 
if a reallocation proves to be necessary. 

There remains the problem involved in possible skywave 
interference during the daytime. Under the present Rules 
and Regulations and Standards of Good Engineering Prac¬ 
tice, no station is protected against skywave interference 
during the daytime. If the power of existing I-A stations 
is raised substantially, it may very well be that daytime 
skywave interference will become a problem that should 
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be dealt with in the Rules and Regulations or Standards 
of Good Engineering Practice. However, it should be 
pointed out that this will be true for existing daytime sta¬ 
tions as well as for new stations; the problem therefore is 
not created by the licensing of the new stations. Moreover, 
the clear channel hearing includes an issue concerning pos¬ 
sible revision of the rules and regulations governing the 
hours of operation of daytime stations on clear channels. 
Under this issue all relevant evidence can be introduced bv 
petitioner as well as other interested persons concerning 
daytime sky wave interference and the desirability of re¬ 
vising Commission rules for operation of daytime stations. 
Any grants that are made to daytime stations are subject 
to whatever changes in the rules may be made as a result 
of the clear channel hearing. 

For the foregoing reasons the petition of the Clear Chan¬ 
nel Group is denied. 

Adopted: January 2, 1947. 

Federal, Communications Commission 
T. J. Slowie 
Secretary 

#*••••*••« 

125 Memorandum Opinion and Order 

The Commission has before it a petition for reconsider¬ 
ation filed December 5, 1946, by the Courier-Journal and 
Louisville Times Company, Inc., licensee of Station WHAS, 
Louisville, Kentucky, directed against the Commission ac¬ 
tion of November 15, 1946, granting without hearing the 
above-entitled application of Oklahoma Agricultural and 
Mechanical College, for a construction permit to erect a 
new standard broadcast station to operate on 840 kc, with 
10 kw power, daytime only (Class II), at Stillwater, Okla¬ 
homa (File No. BP-4748). On December 13, 1946, Okla¬ 
homa Agricultural and Mechanical College filed an answer 
to the petition. 
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WHAS is a Class I-A station operating on 840 kc, with 
50 kw power, unlimited time, at Louisville, Kentucky. 

The petition requests the Commission to reconsider its 
action, and either to designate for hearing the application 
of Oklahoma Agricultural and Mechanical College, making 
the petitioner a party to the hearing, or, in the alternative, 
to withhold final action on such application until a decision 
has been rendered in the Clear Channel Hearing (Docket 
No. 6741). In support of its petition, petitioner contends 
that the proposed operation of the applicant will cause 
“objectionable interference” to Station WHAS within its 
normally protected 100 uv/m contour. .It is alleged that 
the daytime skywave from the proposed operation will 
cause interference to the groundwave service of WHAS. 
The petition also urges that the petitioner’s plan for ob¬ 
taining higher power will be prejudiced, and that a serious 
obstacle to the proper determination of the higher power 
issue in the Clear Channel Hearing will be created by the 
grant. 

The answer to the petition states that withholding action 
would be in conflict with the Commission’s previously estab¬ 
lished policy (action of November 15, 1946, on petition of 
Clear Channel Group), and that the proposed operation 
will not produce “electrical interference” to the normally 
protected contour of Station WHAS within the purview of 
the Commission’s Rules and Regulations and Standards of 
Good Engineering Practice- 

Under the Commission’s Rules and Standards, a Class 
I-A station is normally protected against groundwave in¬ 
terference to its 100 uv/m groundwave contour (see Stand¬ 
ards, Table IV, Page 10 and Page 2). The precise 
126 question which is here involved of protection against 
daytime skywave interference was raised in the 
matter of the application of Patrick Joseph Stanton (File 
No. BP- 4495). There, WCKY, Cincinnati, Ohio, com¬ 
plained that the operation of the proposed station of 
Patrick Joseph Stanton, Philadelphia, Pennsylvania, would 
result in skywave interference to WCKY during a period 
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following sunrise and preceding sunset. In denying, on 
November 14,1946, the WCKY petition for reconsideration 
of the Patrick Joseph Stanton grant, the Commission 
pointed out that its Rules relating to protection of daytime 
contours of clear channel stations do not take cognizance 
of, nor afford protection against, skywave interference; 
that such waves are not reflected effectively back to earth 
during the day; that the periods of diurnal change are very 
uncertain and erratic in their effect on radio wave propaga¬ 
tion; that on some days in the periods immediately before 
sunrise and sunset, skywaves may be reflected into areas 
which on other days and in the same periods of time receive 
no such signal; and that in this state of the radio art, it is 
virtually impossible, and the Commission believes it would 
be unreasonable, to define “daytime” operation in terms 
as unstable, erratic and uncertain as the conditions of radio 
wave propagation at sunrise and sunset. 

The allegation that the grant might affect the future 
assignment of facilities to the petitioner’s station, upon 
determination of the Clear Channel Hearing, is identical 
with the argument advanced in the Clear Channel Group 
petition requesting the Commission to reconsider its policy 
with respect to licensing stations to operate on clear chan¬ 
nels. In denying the petition of the Clear Channel Group, 
the Commission in its Memorandum Opinion (Mimeograph 
No. 1992), adopted January 2, 1947, said in part: 

“ # * * So far as the possibilities of higher power are 
concerned, the Commission’s present policy will not oper¬ 
ate as a bar if the Commission determines to amend its 
rules and allow higher power. Applications for stations 
on I-A channels more than 750 miles from the dominant 
stations are placed in the pending files in accordance with 
the Commission’s policy. Applications for stations within 
750 miles of the dominant I-A station must be designated 
for hearing if they involve interference to the normally 
protected contour of the I-A station. Hence, there is only 
a very limited area where daytime stations can be placed 
so far as I-A channels are concerned. * # * 
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There remains the problem involved in possible skywave 
interference during the daytime. Under the present Rules 
and Regulations and Standards of Good Engineering Prac¬ 
tice, no station is protected against skywave interference 
during the daytime. If the power of existing I-A stations 
is raised substantially, it may very well be that daytime 
skywave interference will become a problem that should be 
dealt with in the Rules and Regulations or Standards 

127 of Good Engineering Practice. However, it should 
be pointed out that this will be true for existing day¬ 
time stations as well as for new stations; the problem there¬ 
fore is not created by the licensing of the new stations. 
Moreover, the Clear Channel Hearing includes an issue 
concerning possible revision of the rules and regulations 
governing the hours of operation of daytime stations on 
clear channels. Under this issue, all relevant evidence can 
be introduced by petitioner as well as other interested per¬ 
sons concerning daytime skywave interference and the 
desirability of revising Commission rules for operation of 
daytime stations. Any grants that are made to daytime 
stations are subject to whatever changes in the rules may 
be made as a result of the Clear Channel Hearing.” 

We think, on the basis of the foregoing, that the WHAS 
petition for reconsideration of the Oklahoma Agricultural 
and Mechanical College grant must be denied. 

Accordingly, It Is Ordered, This 20th day of February, 
1947, that the said petition for reconsideration and hearing 
filed by Courier-Journal and Louisville Times Company, 
Inc., be, and it is hereby, denied. 

Federal Communications Commission 
T. J. Slowie 
Secretary 

• ••••••••• 

128 Petition of Clear Channel Broadcasting Service 

The Clear Channel Broadcasting Service hereby peti¬ 
tions the Commission as follows: 
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To conduct an investigation into the characteristics and 
effects of standard broadcast daytime signals and the nat¬ 
ural conditions affecting them and, after such investigation, 
to amend the Commission’s Rules and Standards of Good 
Engineering Practice for Standard Broadcast stations to 
such an extent and in such manner as may seem desirable 
and proper from the results of such investigation; and to 
hold in abeyance action on all applications for daytime 
assignment on Class IA and IB channels pending the out¬ 
come of such investigation and the amendment of the afore¬ 
said Rules and Standards. 

Ix Support Whereof petitioner states: 

1. Under the present Rules and Regulations and Stand¬ 
ards of Good Engineering Practice of the Commission no 
standard broadcast station is specifically protected against 
sky-wave interference during the daytime and no consider¬ 
ation is given to service afforded by daytime sky-wave 
signals. Such interference is permitted no matter bow dis¬ 
astrous it may be to a station’s daytime signal and no 
matter how large a segment of the listening public may be 
adversely affected by such interference, and all possibilities 
of service available from such a signal are disregarded. 

2. Existence of a daytime sky-wave signal or a daytime 
signal which behaves like a skv-wmve has been known to 
exist but the real extent and effects thereof have not been 
known. Some reliable information is presently available 
for certain distances and frequencies and for certain 
months (winter) of the year. This information is suffi¬ 
cient to demonstrate that the present Rules and Standards 
are inadequate concerning daytime transmission and that 
the Commission is allocating daytime frequencies without 

full and complete knowledge of the actual inter- 
129 ference being caused thereby. Details respecting 
this and other matters relating to the problem are 
set forth in an affidavt by George F. Leydorf, a qualified 
radio engineer, which is attached hereto as Exhibit “A”. 

3. As set forth in Exhibit “A”, the Commission’s pres¬ 
ent Rules and Standards governing the assignment and 
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allocation of frequencies for daytime use and the protec¬ 
tion accorded stations operating during the daytime from 
electrical interference are based upon curves showing the 
field intensity of the ground wave against distance and 
these curves in turn are based upon electrical theories 
which, beyond certain limiting distances, yield wide dis¬ 
crepancies between theoretical and actual results. These 
limiting distances may be as low as 30 miles. That 
is to say, the curves will show a field strength of so much 
at a certain distance whereas actual measurements will 
show the field strength to be much higher than that shown 
by the curves. As the distances increase the discrepancies 
increase. Some of the possible reasons for these dis¬ 
crepancies are set forth in Exhibit “A”. Thus, the present 
Rules and Standards governing daytime transmission are 
based upon inaccurate data and the result is that signals 
which would otherwise be protected under the present Rules 
are being seriously interfered with. Efficient use is not, 
therefore, being made of the broadcast spectrum during 
daytime hours and the listeners in a substantial part of 
the country are the losers thereby. 

4. In 1934, a group of clear channel station licensees, 
largely composed of the same members as petitioner and 
constituting petitioner’s predecessor organization, sug¬ 
gested a similar investigation into the characteristics of 
night-time sky-wave signals and the Commission conducted 
a survey and an investigation during the winter and sum¬ 
mer of 1935. As a result of this survey comprehensive data 
was obtained on the actual performance characteristics of 
night-time sky-wave signals. Petitioner’s predecessor or¬ 
ganization, together with other representatives of the 
industry, cooperated in this survey by providing equipment 
and locations for the measurements and engineering per¬ 
sonnel to assist in such measurements. All this was done 
under the supervision of the Engineering Department of 
the Commission. Analysis of thousands of recordings was 
made in terms of signal strengths received at different dis- 
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tances from the station at different times of the night and 
for different percentages of the time. The curves result¬ 
ing from the measurements were used as the basis for 
calculating night-time sky-wave signals and sky-wave in¬ 
terference signals and form the basis for the Corn- 
130 mission’s existing Rules and Standards governing 
night-time sky-wave transmissions (Docket 4036). 
It is the same kind of curves, based upon actual measure¬ 
ments which petitioner urges should be obtained as a basis 
for daytime allocation of frequencies. 

5. The last paragraph of Exhibit “A” contains 6 sug¬ 
gestions for conducting the daytime sky-wave investigation 
proposed herein. Petitioner believes that its members and 
other representatives of the industry will cooperate and 
assist in carrying out the investigation and survey, as they 
did in 1935, if co-channel daytime duplication of clear 
channels is halted long enough to make the investigation 
and survey. If such duplications are not stopped, actual 
field measurements will be impossible or nearly so because 
of the existence of too many interfering signals on the same 
channel. Continued daytime duplication on clear channels 
might well result in chaos on the daytime air-waves which 
would be a high price to pay for such action. 

6. Petitioner recognizes and appreciates that the Engi¬ 
neering Standards as now written, although not fully 
abreast of the best engineering data available, are neces¬ 
sary for the practical performance of the Commission’s 
functions. It is not Petitioner’s desire to handicap the 
Commission in its function of making proper frequency 
assignments while the data and information referred to 
herein are being obtained in cases where no substantial 
probability of injury appears. Petitioner believes that the 
temporary halting of duplication on IA and IB channels 
within reasonable distances (not less than 1200 miles) of 
dominant stations will not actually hamper the Commis¬ 
sion in its work but, to the contrary, will enable the Com¬ 
mission to obtain adequate and comprehensive data upon 
which it can base proper allocation in the future. 
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7. In the Commission’s Memorandum Opinion of Jan¬ 
uary 2, 1947 entitled “In the matter of petition of Clear 
Channel Group for reconsideration of the Commission’s 
policy with respect to licensing of stations on Clear Chan¬ 
nels and channels adjacent to Clear Channels” the Com¬ 
mission stated that “if the power of existing IA stations 
is raised substantially, it may very well be that daytime 
sky-wave interference will become a problem that should 
be dealt with in the Rules and Regulations or Standards 
of Good Engineering Practice”. Petitioner believes that, 
in view of the information now compiled, the problem is 
not a future but a very present one and should be dealt 
with in the Rules and Standards independently of whether 
or not an increase in power of IA stations is permitted. 
Much valuable time would be lost if the commencement of 
the survey requested herein were to be delayed pending a 

decision on such higher power. However, as previ- 
131 ously stated, if co-channel duplication of clear chan- 

, nels continues the problem may become one that 
cannot be solved because the information necessary to 
solve the problem will not be obtainable. 

8. In the same Memorandum Opinion the Commission 
suggests that the issues in Docket 6741 are broad enough 
to include an issue concerning possible revision of the 
Rules and Standards governing daytime sky-wave inter¬ 
ference. Petitioner agrees with this and intends to intro¬ 
duce all evidence that is available. However, there is 
insufficient data on the problem to enable the Commission 
intelligently to base any revised Rules and Standards. 
Granting of the petition herein will enable the Commission 
and the Industry to supply the needed data and informa¬ 
tion. Moreover, petitioner (as suggested in Exhibit “A”) 
believes that the survey should extend over a period of a 
year. Petitioner does not believe it necessary or advisable 
to delay a decision on the important issues of Docket 6741 
for this period. 

9. Finally, and of great importance, the proposed survey 
would show, in the opinion of petitioner, that the effective 
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service areas of stations operating in daytime can be 
greatly increased. 

10. The petition herein is in addition to the petition filed 
by Petitioner on October 8, 1946 and such earlier petition 
is incorporated into and made a part of this petition. 

Wherefore petitioner requests the Commission to take 
the action set forth in paragraph one above. 

Respectfully submitted, 

Clear Channel Broadcasting Service 
By Louis G. Caldwell 
Its Attorney 

914 National Press Building 
Washington, D. C. 

132 EXHIBIT “A” 

AFFIDAVIT 

George F. Leydorf, having been duly sworn on oath, de¬ 
poses and says that he is the Chief Engineer for WJR, the 
Goodwill Station, Inc.; that he has appeared and testified 
on a number of occasions before the Federal Communica¬ 
tions Commission as a witness qualified to testify on alloca¬ 
tion problems; and that, at the request of the Clear Channel 
Broadcasting Service, he has prepared this affidavit re¬ 
specting daytime sky-wave transmission as follows: 

• The allocation of stations in the standard band for oper¬ 
ation between the hours of sunrise and sunset is presently 
based on the Ground Wave Field Intensity versus Distance 
curves given in the F. C. C. Standards of Good Engineering 
Practice, Appendix I, Graphs 1 to 20 inclusive. These 
curves are based upon electromagnetic theory and assume 
a perfectly spherical earth. They take into account the 
frequency and conductivity of the earth. The specific in¬ 
ductive capacity of the earth is assumed constant at 15. 
The curvature of the earth is modified by the factor 4/3 
which takes into account the average variation with alti¬ 
tude of dielectric properties of the lower atmosphere. 
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The curves themselves ignore the variation of conductive 
ana dielectric properties of the earth from point to point, 
the unevenness of the terrain and the variation with time 
of the dielectric properties of the lower atmosphere. They 
completely ignore the fact that there exist above the earth 
various strata and patches of ions. 

The ground wave curves w T hen applied to the prediction 
of daytime transmission are usually approximately cor¬ 
rected for variations of earth conductivity when this is 
knowm, and with this correction, yield results which ordi¬ 
narily satisfactorily agree with measurement out to cer¬ 
tain limiting distances. Beyond these distances the effects 
ignored in the theoretical calculation become important. 
Under the most unfavorable conditions of frequency, con¬ 
ductivity and daytime hour, the limiting distance may be 
as low as 30 miles. Under the most favorable conditions, 
the limiting distance may be as much as 300 miles. 

Beyond the range of agreement the measured field inten¬ 
sities vary from hour to hour and from day to day, averag¬ 
ing higher than the fields predicted by Ground Wave curves. 
The ratio between average measured field and predictions 
increases with distance. An example of the increasing dis¬ 
agreement is given in the measurements for midday hours 
and calculations made by the F. C. C. in April and May of 
193S, and depicted on F. C. C. Exhibit 10, Docket No. 
5072-A. 

Since 1938, the F. C. C. has made continuous recordings 
of field intensity of a number of stations. This program 
of measurement w T as aimed mainly at a more reliable de¬ 
termination of nighttime transmission. However, such day¬ 
time records as could be reliably used were analyzed for 
the hourly median value of observed field intensity by the 
F. C. C. These are in the form of tabulations of the hourly 
median values for various hours of the day. Careful ex¬ 
amination of these has revealed that fairly reliable infor¬ 
mation is available for several distances and frequencies 
and for the winter months. A similar conclusion is reached 
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from study of records of field intensity made by the Na¬ 
tional Bureau of Standards. 

The agreement between calculated ground wave field in¬ 
tensity and measured field intensity is best at large dis¬ 
tances when the conductivity is high and the frequency is 
low. The conductivity is high and fairly well known over 
the paths WCCO, Minneapolis, Minnesota to the F. C. C. 

monitoring station at Grand Island, Nebraska (390 
133 miles), and WLW, Cincinnati, Ohio to Grand Island, 
Nebraska (752 miles). The frequencies of WCCO 
(810-830 kc/s), and WLW (700 kc/s), are the lowest for 
which a year or more of measurements at large distances 
are available. The field intensity calculated by means of 
the Ground Wave curves and the field intensity as measured 
by the F. C. C. for the two abovementioned paths and fre¬ 
quencies are compared in the following tables : 

WCCO, MINNEAPOLIS. MINNESOTA 
Power 50 kw, Frequency 810-830 kc/s 


Calculated 

Ground 

Wave 

Field 


F. C. C. MONITORING STATION 
GRAND ISLAND, NEBRASKA 
Distance 390 Miles 


Measured Hourly Median Field Intensity 
Exceeded for Given Percentage of Hours 
October through March Inclusive, 1939-1944 


:ceeded Intensity 

SR 

SR+1 

SR+2 

N 

SS—2 

SS—1 

SS 

% 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

10 

8.8 

296 

92.7 

41.7 

18.7 

21.8 

60.6 

282 

20 

8.8 

167 

52.0 

29.6 

15.6 

17.8 

35.5 

161 

30 

8.8 

99.1 

34.9 

25.1 

13.8 

15.2 

25.1 

105 

40 

8.8 

63.7 

25.5 

21.6 

12.6 

13.2 

19.7 

54 

50 

8.8 

42.7 

19.9 

19.2 

11.4 

11.8 

16.8 

29.4 


• Figure 3 

and Appendix 

1, Graphs 8 and 9 

used in 

calculation. 






WLW, CINCINNATI, OHIO 
Power 500 kw, frequency 700 kc/s 

to 

F. C. C. MONITORING STATION 
GRAND ISLAND, NEBRASKA 
Distance 752 Miles 

Calculated * 

Ground Measured Hourly Median Field Intensity 

Wave Exceeded for Given Percentage of Hours 

Field October, 1938 through March, 299 Inclusive 


Exceeded Intensity 

SR 

SR+1 

SR-j-2 

N 

SS—2 

SS—1 

% 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

10 

1.8 

890 

85.5 

51.5 

37.9 

56.2 

148 

20 

1.8 

594 

58.8 

38.2 

26.4 

42.7 

78.5 

30 

1.8 

392 

43.4 

30.4 

21.2 

33.1 

49.4 

40 

1.8 

283 

33.9 

24.6 

17.7 

26.8 

34.2 

50 

1.8 

208 

28.2 

19.8 

14.7 

19.1 

25.4 


• Figure 3 and Appendix 1, Graph 6 used in calculation. 

134 For higher frequencies and lower conductivities, the 
disagreement between measurement and calculation 
is even more marked. It is therefore clear that the predic¬ 
tion of field intensity at large distances should be based on 
measurements. 

The measured data now available are not sufficient to 
define curves of field intensity versus distance. It will not 
be possible to draw up a set of daytime transmission curves 
suitable for use in allocation problems until existing infor¬ 
mation is supplemented by additional measurements. The 
following suggestions are offered for consideration in the 
study of this problem. 

1. The measurements should consist of a continuous re¬ 
cording of the field intensity of standard broadcast stations 
covering all the hours between sunrise and sunset, and ex¬ 
tending over a period of at least one year. 

2. The stations and points of measurement should be 
geographically spaced so that the variation of field intensity 
with distance can be determined. 

3. The points of measurement should range from that 
distance where ground wave predictions are reliable to that 
distance where the observed fields are negligible. 
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4. The effects of atmospheric noise should be minimized 
by various means, such as substantially narrowing the 
bandwidth of the measuring equipment. 

5. The stations measured and the points of measurement 
should be chosen so that the effects of frequency and lati¬ 
tude can be isolated. 

6. In two or three cases a given station should be mea¬ 
sured in different directions so that an accurate estimate 
of the composite effect of two or more interfering stations 
can be determined. 

/s/ George F. Leydorf 
George F. Leydorf 
Chief Engineer 

(Seal) WJR, The Goodwill Station, Inc. 

Sworn to and subscribed before me this 30th day of Jan¬ 
uary, 1947. 

/s/ Muriel F. Hall 
Notary Public 

My Commission expires March 28, 1949. 




